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fuck paffituk;^^' iA ii %^tSt which, in 
pofait of titaity' df likterd^ -^oes, or 
may, concern *wfy Jte^)^ df 

igivingortaklag knds\^j^4^f€^f^\ii^ 
in gener^ iiictudes all 'mn^inA.^ 

The method is. truly i^pfl dr ma^ 
fkal^ and the whole dodirine of dt^ycs 
is diffaributed under nine beads ; all par- 
ticularly and methodically treated of at 
large la thefubfequent fe<^ion$, wherein 
, the cafes found in our reports, or which 
feU within the author's obfervation, as 
necefTary to illuilrate or explain, are in« 
troduced and applied* 
> 
As to the arguments of Lord Hoti^ in 
the Cafe of Bunker and Cook^ and of 
i Lord TVrtw-, in that oi Arthur ^xA Bod-* 
' f«Aj«r,—ihe reader may bealTured, that 
. the fame Were at ^iT^ taken by our au- 
thor, as they Were delivered in the re* 
fpedlive courts, and were afterwards . 
added by him to this Ireatife ; for they 
diredlly tend to illuftfate feveral parti- 
cuiars* iGi3 the. editor of this treatife, 
finding the fame arguments to have been 
here colledted, and. penned in a more , 
exa<£t manner than they have hitherto 
been publiflied, cannot conceive it any 
injury to thepublick, to give them here 
a republication* 
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.tjie, rc%de^«,^ wdvb««»t» to ^tie 

.doftfele- ia3iGP)r)V((»? tfe« rJeiM)t98: df. fuch 

thor, and by him made ufe of in the 
comiHTfirtgtiiife woric.: 1; rij-.. 
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ally in fyfteins or icience) often, 
pre-^(:upate,--«-fbmetiine8 preju* 
dice, dr pervert the judgment 6f the 
i'eadei?: anid doubdefs, vi^hoever atten^* 
tiviely periifes the mtrodudtion which 
the atKhof himfelf^ prefixed to this 
triatife^ .will readily and juftly conclude^ . 
that aq: additional preface is a fuperero- 
gation, and 6f little or no ufe, either to 
illuftrate the author, or dircdl.the read*^ 
en I fhall therefore in this place infert 
only a few words j firft, with regard to 
the author,— next to the .w(?ri itlelf. 

A3 As 



' Aa to the author, he was pcrfe^ly 
qualified for the work he has here vm^ 
dertake% as jyeing a^ getitkinan of tx^ 
quifite parts and leaming,*-^of indefati-* 
gable induflry and application,-— for nia- 
ny years a conflant attetidant on tl^e 
courts; especially die courts of eqtuty^ 
of whofe proceedings he was alwayl an 
exad obfervcr, as well as a careful col- 
ledor, and faithful relator j— one, in 
whofe colleiftions, reports and fyftems 
of lawi already publiihed, appeisu* an 
exquiiQte fblidity oi judgment^ as well as 
Utility of matter ^ and perfpicuity of »Kf- 
tbod. His merit foon advanced him to 
prefide in thofe cpurts where the ma^era 
treated of* iH this book are morcpartku- 
larly cognifable. 

As to tJhi6 Work, It willappeaf to every 
attentive reader, to be one of the moft 
ufeful and neceflary,-^as: well as the 
moft regfular and exadt, of its kind: as 
to its utilifyy — ^itmaybe oblerved, tliat 
as no part of the law Can,§iye Us more 
extended ideas,— K>r conduce more to 
our temporal benefit, than the legal me- 
thods of transferring or difpofing proper- 
ty J fo thofe methods being by our author 
properly diftributed into two kinds,— 
alienation in life, or by devife at death } 
the latter of thefe is here treated of with 

fuch 
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|5E;yisEs, Revocations, 

AND 

Last Wills, 

SI N C E all were by nature in a ftate of 
equality, independant on oife another, 
they muft have had the fame right to all 

things neceffary for the fupppyt t)f life 

but, when by their induftfy, they took any 
thing out of the* common ftock, it thereby 
became their own ; no one could diipoflefs 
tTiemofit, without manifold inji;ftice ; {or ^o^-^'^^^^"^* 
they could not appropriate to themfelves the ^^^^* ^* ^* ^ - 
fruits of the earth without labour, which 
furely nobody would pretend any right to, 
in this natural ftate of equality. Hence we 
may irTer, that every man had an abfolute 
property in thofe things which he had appro- 
priated by his induftry ; but becaufe all m^en 
B courd 



Law of Devtfes 

could not eafily provide themfelves with 
every neceflary of life, (for every place did 
not produce all things for clothing, food, 
^c.) men were apt to feize what their neigh- 
bours poficffed, or to exchange the produc- ^ 
tions of their feveral foils ; therefore, to pre- 
vent the diforders of the former, it was judg- 
ed moft reafonable to eftabtlifh the latter, by 
which men were allowed to transfer any Jhare'^ 
of their fruits or pojfejjionsy to procure fome- 
thing more ferviceabk, which they wanted. 
Now the ways of transferring , propetty 
muft be either by alienation in the life of the 
poffefTor, or by tefiament after, his death ; 
that is, the occupier having an abfolute power 
over his own acquifitions may fo entirely 
difpofe of them, that he fiiall not during 
his life retain any manner of right, or title, 
to the things which were before his own, or 
to the ufeof them ;— or, he may declare by 
his will, whofhallfucceed him tn kis poffejjions 
after his deaths which till then is revocable j 
referving in *the mean time, the right of 
occupancy, and enjoying the profits. The 
former power and privilege arifeth from 
the full property ; for fince that enables a 
man to difpofe of his own as he pleafes^ it 
feems the principal part of that ability* that 
he may, if he thinks proper, transfer any 
part to another, and fo provide hitnfelf with 
lomething more ferviceable, or at l^aft en- 
gage a friend by a free gift. The latter 
method of transferring property has not 
been fo eafily allowed ; for // has been dif 
fut^dj nvhether testaments (m;^/A^ir origi- 
nal 



gnd Repocatioru. 

^AL f$ a NATURAL Or POSITIVE JUAW, But 

fincethings, (over which the property was 
j5rft eftablifbed,) are intended only for the ufe^ 
of men in this life, they thought it fufficient tO 
thai end, to allow the occupier the com- 
piand of his poffeflions during his life^ but 
that the management of what belonged to the 
d^adfhould he left to the care of the living. 

iSut on the other fide, if we confider 
that men^r<? obliged to take particular care 
of their children, as well as of others allied 
to them in blood, ^nd that it is not fuffi- 
cient (for the peace of fociety) to introduce 
fuch a dominion of things, as would turn 
pnly to the prefent ufe, (fince this would 
create no lefs confufion than the primitive 
community,) it will appear necejfary, that 
,the CONTINUANCE of property fhotild not den 
pend on any fixed period of time, but be ind£- 
"fjnite, and fo pafs down^ and be continu- 
ed to others, 

Befides, this privilege is a great encourage^ 
ment to induflry, which muft have contribut- 
ed much to the peace of a ft ate of nature. 
Spr men were apt to extend their right to 
*>iLHe common ]|)rodiifl:ions of the earth too 
far^ and in their wants would eafily per- 
iuade themfelyes that no appropriation 
would deprive them of it ; therefore what- 
ever could prevail on them to lay up the 
fruits of the earth, and prevent th^t rapine 
which the want of them produced, muft of 
confequence be highly reafonable; — and what 
could be a greater motive than, (after a full 
enjoyment of theiifi in tl\is life,) a free power 
' ' "''^ " ' B-2 t 



Law of Dei)tfes 

to difpofe of them^ to ihofe^ whofe interejf 
and happinejs ought to be our greatefi concern ? 
But however reafonable this natural no- 
tion may feem of transferring property by 
iejlament^ it was not admitted into xht feudal 
law ; the reafons whereof will appear, if 
we examinq^ into the nature of the old feudf 
and tenures. 

A feud (a) was at firft no more than the 
right which the vaffal had to take the pro- 
fits of his lord's lands, re?tdering unto him 
Juch feudal duties and fervices as belong to 
> military tenure ; fo that the tenant had only 
the ufe of the land, and the property 7?/7f 
continued in the lord. Thofe feuds the ten- 
ants had at firft hut at the ivill of th^ lord ^ and, 
<ifterwards they were continued to the ten- 
Titit during his life; and while they were 
thus lirnited, it is no wonder they were not 
fuflFered to difpofe of them by tettament, 
for that does not take efFeA till after the 
death of the teftator, at which time the 
tenant's intereji in the feud ceafed, and his . 
eftate was determined ; therefore he could 
not difpofe of that he had no right to : nop 
will this reftridion feem unreafomible, whdh; 
the feud came to be hereditary and perpe- 
tual, if we make a further inquiry into the 
fervices and duties that every feudal tenant 
was obliged to pay his lord. 

Among "others, Spelman tells us, there 
wqre DEFENCE for the lord's perfon, counfel 

{a^ The ^axAyeudum was not known here until ahov^t 
. tjbe year looo. Somner^s GaveUir^df 102. 

and 
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^ and advice ; for the tenaixt was obliged evc- 

I ry three weeks to attend the lord's court, 

and dired him as the caufes required ; and 

tlie profit of wardy marriage and reli^ as 

they fell, Thefe I take to have been the 

"^moft beneficial,, and of the greateft confe- 

quence to the lord. He muft ot neccflity have 

been deprived of thefe, had this difpofitioa 

of the feud by tejiament been allowed ; for 

by this means ajiranger might be admitted into ' 

] the fojfejfton of the fetidj who might be unable 

i to perform the fervices ; the ability of the 

latter being no lefs neceffary to aflift the lord 

in his courts, than tie vigor of the fornxer 

to defend and j)rote6l him in the field. 

. And if we confider the nature of ward, 
marriage, and relief, we fhall find the ^^ ^.^ ^ 
lord by the fame means difappointed of 
thofe profits ; for at the death of the ten- 
fint, the heir was either within age, (then 
the profitsof ward and marriage accrued to 
the lord ;) or, he was of full age, and then, 
that of relief became due ; for on the death 
of the^ tenant, the land lay empty and fell 
into the lord's hands, and the taking it 
otit pf the lord's hands was called releyiunij 
(relief) (a\ which was in the nature of^ 

y {a) Rdrvittm is derived from the Latin word rekvare ; 

and the ancient fages of the law give this reafon, S^uia . 
hareditas qua jacens fuit per antecejfcns deeeffum^ rekva-- 
iur in menus hartdvm^ et propter faQam reievationem fa* 
cienda erit~ ab harede quedam pr^Jlatio qv^ dicitur reJe*' 
vium. Brad. 1. 2. c. 36. fo. 84. F!eta 1. I. c. lo.-^ ' 

Brit* f. 69, 70. Ockham de Sfferentiis releviorum Co. Lit. 
69. b. 76. a. 83. a. In Dome/day \i is ci\Ud releva^ ^ 
mentum Mdrdevatio. See 13 Elix. r. 5. 
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new ptirchafe } and it was thought reafori-* 
able that the lord fliould have the education 
of the heif , in order to inftfuft Kim in the 
ufual fervices of the f^ud, it being no lefs 
the intcreft of the publick than the lord^ ' 
to have them duly performed ; but had this 
< \vay of transferring the feud been admitted. 

It wQuld have been in the power of ever^ 
tenant to deprive the lord of thofe bene- 
fits; by appointing a ftranger to fucceed him^ 
Belides, this way of conveyance wanted 
thzt/okmnlty, which the feudifti thought ne- 
ceffary to eftablifh in transferring lands^ 
that if 2lt any time a difpute Ihould arife, it 
might be the eafier determined by the pates 
ro;/j/V^/z/j, who were wittieffes to that notori- 
ous arid publick manner bf cdnveying by 
livery ; and fot* that rcafdn I believe copy^ 
hold land was takea to be out of the ftatute 
of 32 H. 8. r. I. For the furrender, which 
is required, as well in deVifes, as in other 
alienations^ anfiuers the notoriety of livery and 
feiftn, confequently out of the rcafbn of 
the prohibition of the feudal law. 
Bfpi. Com. -j-j^yg |-|^g i^^y continued till the inten- 
2 .3271 ' ^- tion of ufes, which were firft f6und out 
by the clergy, to evade the ftatutes of 
mortmain ; for when thofe a6ls prohibited 
% them from making any further purchafes 
of lands, they introduced the diftinclion 
of the civil 'la>v between the ufus jru6lus 
and the property; and as' they gener^ally 
fat in chancery, where tjdefe ufes yirere fole- 
ly cognizable, fo they fuffered them to 
be diipofedof by will, as the ufus fruilus is - 

by 
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l)y the rules of the civil law ; rightly judg- 
ing, that men are nwji liberal %vhen they can 
enjoy their pojfejftons no longer ^ therefore at 
their death would choofe to difpofe of them 
to thofe who oply could promife them hap- 
pinefs in another world* 

But amongft the ms^ny mifchiefs which 
followed this contrivance of ufes, the feudal 
lord was often deprived of the fervices and 
profits of his feud ; and though the ftatute 
of i/. 7. reftored the ward of cejiuy que ufe 
his heir, with the relief to the faid lord, and: 
altho' many other nBs made provifion 
againft the other mifchiefs ; yet they were 
^o3^ continued, principally as the Dodor £ff j^^^^ ^ Siud. 
Student obierves/for the fake of this power dial. i.e. zi. 
of difpoiing them by will ; but that was en- 
tirely taken away by the ftatute of 27 H, 
8. of ufes, whicn transferred the pofleffion 
of the feoffees to cejiuy que ufe^ and fa 
merged the ufe^ but the land itfelf could not 
longer be conveyed by teftament, but by 
alienation in the life of the proprietor. 

The people difplefafed to find themfelves 
ftripM of a privilege they had fo long enjoy- 
ed, grew uneafy under this alteration and 
reftriftion ; therefore the parliament of 3a 
fl* 8i was the eafier prevailed on to efta^ 
bliflx that manner of conveyance by will^ 
fince they found it might be done with 
fmall detriment to the military tenures, 
which were at that time in their declen- 
Hon* 
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It is of iio ctahfequencc to note the pat'^ 
tlciilar claufcs in that ftatute, and the 34 
H. 8. which relates to thofe teiitire^, for, 
as they are aboliflied, it wotild be more t 
matter of fpeculation and cufiofity, than of 
vfe. I fliali confine ihyfelf to that general 
dlaufe which concernsj^f^^^^ lands, and im- 
powers every per/on having a fole eftate in fee* 
fitnple, or feifed in coparcenary, or in com- 
mon ill atiy lands, £sfr. in poffeffion, rever- 
fion, or remainder, to nvill or devije theiti, 
or any rent, common or other profit out 
of them, at his pleafiire, to any perfiDn, 
except bodies politick and corporate^ 

That we may the eafier comprehend the 
feveral points of law which may be reduced 
to this hezddevi/e^ it will be proper to ob* 
ferve, that — the word devi/e, is fuppofed to 
be derived frdm the French^ devi/er; (to di- 
vide, or, fort into parcels); but in a legal 
figftification it is; properly where a man 
gives away any lands or tenements by /will 
in writing. — ^He who gives is called the^^-» 
vi/or; and he to whom the lands are given, 
the devifee. A devife is not in conftrudioa 
of law, a deed ; only, an injirument by 
which lands are conveyed. And anciently 
where latids were devifable, it was by 
cuftom imly ; for, by the common law, (in 
favour of heirs,) no lands of tenements iifi 
y^^-siMPL£ were devifable bywill ; nor could 
they be transferred but by folemn livery^ 
and feifin ;— rmatter of record, — or, fuffi- 
cient deed or writing. 1 Inji. 111. 2 
iTi/i. 386. But now it is, othcrwife by Stat, 
a, 32 Hen. 






and Rnocatiom^ 

31 JEfe». 8* c I. And fee 34 &f $$ ^^* 8* 

^- 5- 
/^, iB. Notwithffanding the doArine laid 

down above, it hath been (aid, that words 

' of RECOMMENDATION and DESIRE in a will 
are always held to be a devife ; as where the 
teflator gives a legacy to one, willing him 
to do fuch a thing, (sfc. Free* Cane. ^01. 

^ This being premifed, it will now be ne« 

\ cefiary, Ftrji^ toconfider, 

i Who may devife land^ and to whom it may be 

devifedj &€. 

f Secondly^ What words pafs a fee in a will. 

Thirdly^ What pafs an ejiate taii-^ or for 

LIFE. 

Fourthly^ Of executory devtfes^ contingent r^- 
maindersy and crofs remainders. 

Fifthlyy Of terms for years^ and incertain 
intereji. 

Sixthly y Ofdeinjis by -implication. 
, Seventhly^ What elrcumjlanees are necejfary 

- by 32. H. 8, and 19 Car* 2. 
Eighthly J Of revocations. 
Ninthly y Of void devifes. 
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\fi^ Who may Jevi/h Imd^ and to whom 
it may be devifed^ &c. 

* ^*; 'V' nPHE (^) ftatutes of 32 Hen. ^.e. i. and 
l,sli— 1. 34 ^ 35 H. 8./. 5. give, this power 
/a^ A convey- t® ^^1 perfoHs, exccpt infants, ideots, feme co- 
ance by will veVts, and pcrfons of (b^ nonfana .merno^ 
was W privi' pi^ ; and every perfon ' may be a devifee, 
lege ancicTaly within thefe ftatutcs, except bodi^ politick 

allowed by the ,• ^ ^ir -.jjv 

«w7 law only ^^^ corporate; thefe were excepted, and be- 
to perfons in caufe they nevef anfwered thefeudal fervices^ 
extremis, and were reftrained froip purchaiing any 
nvho had not j^^ds by ft^tute of mortmain. 

time nor aj- * 

fijlance nece/fary to make a formal alienation^ and was chiefly intended 
for military men, who mfere always fuppofed to be under thofe circum- 
Jlancesj therefore the ceremonies and number of witnejfes required of others 
were dlfpenfed with as to foldiers, though now the rules for military Uf 
foments are allowed in mofl cafes ; but at to lands and houfes^ our law 
^Ofve no liberty of dlfpnjing thereof by willy except in certain boroughs and 
places where fuch cuftom had obtained time out of mind. Show. Caf 
in Pari, 147. Sir Edward Hungerford y. Nofworthy^ (t^) it ii 

not fufficierU that 'they be able to anfwer to familiar and ufual quefiions* 
Cro. Jac. 497. 6 Co. 23. a. 

43 Eftz. c. 4. Yet, fince the flatute of charitably ufes. 
Hob. 136. it has been held that a devife.to the princi- 

f ^! 28 P^^' ^^^^^^^ ^^^ fcholars of Jefus college in 

g^ p * Oxon and their fucceflbrs, for maintenance 

of a fcholar, is good^ tho* fiich devife had 

been mortmain by the ftatute of wills. 

a Fern. 104. Altho' a wife, (by reafon of the fubjec- 

tion ftie is under to her hufband,) cannot 

, make a will^ yet a woman, whofe hufband is 

bani£hcd 
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bahiihed for life by zd of parliament^ may 
tnake a will and aft in every thing as a 
feme fole, as if the hujband was dead, {a) 

A huiband 

{a) As to this point it may be neeefTary to .ofaicrvr^ 
that death it either crwly or natural. The ci\il death 
eoromeDces, if any roan be banifhed the realm (Co. 
^' 133^ by the proccfs of the common law, or enters- 
into religion ; that is, goes into a monaftery, and thers 
becomes a monk profe^d : in which cafes hx is abso* 

LUTJII.Y DEAD IN LAW, and MIS MIXT HJfR SHALt, 

HAVi HIS 1ST ATE. Fof, by fuch profcription, he is 
entirely cut o^ from fociety; and fuch a monk, npon 
his profeiEon, renounces folemnly all fecular concenis j 
and befides, as the popifh clergy claimed an exemption 
from the duties of civil life aod the commands of the 
temporal magiftrate, the genius of the Mnglj/b law would 
not fuffer thofe perfons to enjoy the benefits of fociety» 
who' iecloded themielves from it, and refufed to fubmit 
to its regulations. [This. was alfo a rule in tht feodalhvf^ 
A 2. tit. 21. deficit eye miles fecuU^ qmfadus ejl mles Chrlfil ; 
nee hen)^tum pertlnet ad eum qui non debet gerere qfficium,^ 
A monk^ was therefore accounted clvUlter mortuus^ and 
when he entered into religion might,. like other dyinj 
men, make his teftament and executors ; or, if he made 
none, the ordinary might grant adininiftration to his rtext 
ot kin, as if he were aiSlually dead inteftate. And fuch cjcc- ^ 
tutors aod adminiftrators had the fame power, and might 
bring the fame aflions for debts due to the religious, and 
were liable to the^me anions from thofe dxx^fiom him, as 
if he were naturally deccafed, X/'/.TJ"^. aoo.^Nay, fofar 
has this principle been carried,. that when one was bound in 
a bond to an abbot and his fuccefFors ; and afterwards, made 
his executors, and profeffed himfelf a monk of the fame 
abbey, and in procefs of time was himfelf made abbot 
thereof, here the law gave him, m t/^^ capacity of 
A* EOT, an ailion of debt againfi his own executors to , 
recover the money due. Co. Lit. 133. In fhort, a monk 
or rcligiousi was. fo ef&^ally dead in law, that a leafe 

made 
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Crti.Elt%.%^,^ A hufband may bind hiftifelf, by Cove- 
<rr^Ctfr;3i8,j^aDt, or bond, to permit his wife by will 
Puthd^sw/ t^difpofe of legacies y and this will be fuch 
operate as a '^^ appointment as the hujband will be bound 
«///, neither *to perform. 

ought it to be proved in the fpiritual court, i Mod. ^ri, 212. for 
the property paffcs. from him to her legatee, and it is his gift. Per 

Cur*^ 1 Mod, 211. ' If the hufband once a/Tents, he cannot ff/?tfr 

diflcnt, and where he is bound by agreement to let her make a will, his 

eonfent Jball bf implied until the contnary appears. What will be 

fafficient evidence of an aflcnt, fee 2 Mod, 17 if 173.--^ 

What religious pcrfons were difabled from making a will, vide RoL Abr. 






A feme covert cannot devife any of the 
goods Which flie hath as executrix with- 
out the hufband's affent, or agreement after. 
I Rol Abr. 60S. . 

Of things in adion, or which fhe hath by 
her hulband*s eonfent, fhe may make a w511, 
and this is properly a will in lawy and ought 
to be proved in the fpiritual court, i Mod. 
211, 212. 

^ feme covert executrix may make a will 
without her hufbarid's affent. Vide Moor 340. 



k 



iftadc even to a third perfon, during the life {generallyy 
of one who afterwards became a monk, determined by fuch 

his KNTRY INTO RELIGION : fot which reafon leafes, 

and other conveyances^ for lifi, are ufually made t© 
have and to hold for the term of one's natural life. 
2 Rep. 48. Co. Lit. 132. But, even in the times oF po- 
pery, the law of England took no cogni2ance oiprofeffion 
in any yi^r^nrg-n country, becaufe the faft could ifo/be tried 
in, our courts. Co. Ut. 132. Therefore, (ince the re- 
formation, the djfabilityis held to be abolifeed. 1 Salk. 
162. Sec Black. Com. i V 133. 

a. And^ 
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i And. 92. I Rol. Abr* 608, 912. x Mod. 

211, 212. 

If a man makes a i^ill in his ficknefs by 
the over importunity of his wife^ to the end 
he may be quiet ^ this fliall be faid to be a will 
made by rejlrcnnt^ and fliall not be good. 
Style 427. 

If a feme covert makes and publiflies her 
will, and devifes lands by ir, and her huf- 
band dies, the devife is void, bccaufe the 
confummation is founded upon the making 
and publifliin^, which are void afts. Flovj. 

344- 

. A- devifed a houfe to B. for Itfe^ and af- i Lev^ 284* 

ter to ti'ufteles to keep it in repair, and be- ^^ '^3^* 

fiow ttie reft of jhe props on the reparation ^^^^'~'' «*^- 

highway s^ , This devife was held ^o(?iagainft 

the heir at law, and the parilhioners had a 

decree for the profits. 

A wife may be a devifee^ tho* not a gran- q^^ lu, 112, 
tee to the hulband; for as. the gr^nt \i'^^iRo.Ab^\o. 
been void, becaufe the ^ujband and wife are 
but one perfon in law ; fo the devife is good, 
becayfe // does not take effed till after the death 
of the ifufbandj and then they are no mor? 
one perfon. 

It has been much doubted Whether a de^ d^^^ ^^-^ ^^ 
yife to an infant /» ventre fa mere be good, 304. a. 
becaufe it is^ not in being xo take at the time M6or6^i. 
of the death of the devifor. And fince by ^ ^^' ^'^^^ 
the devife they are to take immediately after 
the death of the devifor, the freehold can- 
not be put in abeyance by the aft of tha par- ' 
ties. , 

Others held that a devife to an infant in j, r^ -r 
ventre Ja mere is good, tho? the infant be ^^^^ ^7/^ ,. ^ ^'** 

not ; Z,^. 13^ 
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ihejji at the death of the devifor, and that 

t^e freehold fliall not be in abeyance, but 

fliall defcend t6 the heir at law in the mean 

time. 

I Sid, 153. B^t all agree to this, that adevife to an 

Snow V. infant when he ihall be born, i« a good d^- 

fTuck^ry vife, and that the freehold jhdll defcend to the 

1 Lev. 135. ^^y ^ i^^ i^ f/j^ ^^^^ f^^^^ ^^^ 

j^ , So it is out of doubt, that if land be dq-r 

C^cb V. vifcd for life, the remainder to a pofthiimous 

IVyat, child, that this is a good contingent remain* 

Fide 3 ^ev. der, becaufe there is a perf6,n in being to take 

4^^ the particular eftate. And if the contin- 

382 and^^* gent remainder vefts during the continu- 

Stat*. .10 ^ 11 ^^^^ of the particuliar eftatc, or ectin/ianti 

tV. 3. e. 16. that it determines, it is good. 

^hereby pro'^ , . ' 

vt/iw is made for prefervlng a remainder for the henep of. poflhumouf 

children. 

The law is now clear, that adevife to an 
infant en ventre fa mere is ^ood, tho* born 
^Fter the teftator*s death, and he fliall take 
\ij way bf executory devife whep born* Per: 
North C. j.. T*. 1677. An on. in C. B. 1 
freem^ Rep. 293. 'A devife t6 an infant eh 
^ventre fa mere was formerly held void, fox; 
that the infant not tjping born, there wa^ 



(a) For the tcflator could not intend that the infant 
ihould take prefently, for he muft firfl be in rerum naiura. 
2 Mod, a9Z. fid. 153. pL 2. Finch Lanv .34. And 
in this point the civil law agrees with ours, ^i in utero 
funtf injure civil't intelltguntur in rerum vatura effity cum de 
eorum commodo agatur Ff. i. 5. 26. Black, Com. i V* 

but 
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ne perfon to take ; but it is now held good, 
becaufe the law fhall imply that the devifor 
did intend it to him when the infant fhould 
be born^ fo that it works in the nature of an 
executory devife ; but if it appears that the 
teAator did not intend it to be executed 
prefentlv, there it fliall wait. Per North 
C J. nil. 1677, Taylor znd ^ydall^ zFreem. 
Rep. 243, 244. 

A devife to an alien, alfo a devife to the ^, , ^ 
heir of an alien, is void, becauie an alien j V.yrz^ 
according to the policy of our law, can 
have no heir, either to inherit or takq by 
purchafe. . i Lev. 59.-^But a baftard may 
l)c; a devifee of, land, tho' a monk cannot* 
tiyer 523. 

Tho* baftards are not in <x>nfl:ruclioh of 
law, Jons, yet if they have acquired that \ 
name by reputation, in common parlance 
they are. ^. Atk. 1 K- 410. f 

A. devifed a term fpr years to his daugh- 
ter and her children, (ftie then having three) 
and alfo to fuch other children as fhe fliould 
have, and the children of thofe children, 
flie having other children afterwards ; held 
that the daughter and her three children 
took jointly each a fourth part, and that 
the after-born children took nothing, and 
that thefe were words of limitation and not of y- ^^^,^ ^^ ^ 
purchafe; and it is as much for the wife's 413. 
part,, as tho' it had been given to her snd the 
heirs of her body. Alcock-^tidi Ellen, 2 Freem. 
Rep. 186. 

Devife of chattels for life, with reiinainder 5.^^ T. jiii. 
^vcr, good, but if of fmall value, and the 1 ^'^^ 4i7- • 
cafe requires it, it may be othclrwife. Cooper 
znA Williams, Prec* in Cane. 71.. 
" ' ' A devife 
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A devifc by cejluy que iruji in tail is good^ 
without any further aft to bar the right ia 
tail. Ibid. 228. 

A. hath iffue B. and C— C. dcvifed to B. 
1000/. and after to the pojlerity of A. for their 
education^ at which time J5. was fixty years 
of age, and A dead ; the queftion was, who 
ikould have the 1000/. after 5/j death; 
zn&per lord K. the lineal heir, if there be 
any, Ihall take it under the word pojlerity. 
But B. dying without iffue, and there be- 
ing no lineal heir of A. the collateral heir 
Ihall take it, but thofe of the half-blood 
ihall not. Vide 3 Abr. Eq. 290. C 7. 

R. L. devifes to R. M. eldeft fon of his . 
nephew' R. M. a.nd the firft heirs male of 
his body, and in default pf fuch iffue, to the 
SECOND SON of the f Hid R. M. and the heirs 
male of his body, and their iffues ; remain^ 
der over, &fr, Thefe words, the second 
fon of thefaid R. M. do not mean the fecond 
fon of the devifee, but the fecond fon of 
the,teftator*s nephew, jR, M. T. Atk. i V. 
411. 

Devife to the firft and eldeft fon, not heir 
at law to Jiis father, is a good devife to the 
fecond fon. Rep. temp: nardw. per Annaly. 
96. 

One devifes the furplus of his eftate to 
his children and grandchildren, a grandchild 
in ventre fa mere at the teftator*s death Ihall 
nbt take. Secus had it been \o the children 
and grandchildreq living ^t his dqath. iVbr- 
ihey and Strange^ i Will. Rep. 342. Vide Prec. 
in Chan. 470. Gilb. Rep. in Eq.. 

IS. devifes his perfonal eftaie to A. and 
B. and if either die without children, then 

to 
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feirvlvo r, this is good. Hughes and Sayer^ 
I WilL Rep. 534. 

A. devifes 3000/. to all his natural children 
cfB. his/on bv C. the baftards born after the 
making of tne will fliall not take ; nor the , 
child in ventre fa mere. Met ham and Duke of 
Devon/hire^ 1 Will. Rep. 530. . 

An executory devife of an eftate of inherir 
tance to \ perfon unborn, when he fliall at- 
tain the age of twenty-one years, is good, 
and no danger of a perpetuity. Stephens and 
Stephens. Ca. in Eq. temp. Talbot 228. ' 

One devifes lands (in cafe he leaves nofon 
at the time of his death) to /. S.- — the teftator 
dies, leaving his wife privemenf enftent with 
a fovij this pojlhumous fon^ is afon living at 
THE TIME of the tejlator^s deaths and /. 5, 
not intiUed. Sir Robert Burdet anid Hopegood^ 
I WilL Rep. 4S6, 

Devife of lands to triiftees, it truft that 
If the eldeft fon of A. turn proteftant, then 
to fuch eldeft fon, is a good devife, as not be-, 
ing to a papift, but tg a proteftant. Carter 
f:^/and Carteret y 2 Will" Rep* 132. 

A papift jcannot take a freehold or leafe- 
hold eftate by will, becaufe taking by 
will, b taking by purchufe^ and by the 
exprefs words of 11 Sff 12 fT. 3. r. 4. a 
papift is difaUed to take by purchafe ; i[i(X 
terms for years are pxprefly mentioned in 
t?he ftat\xte. leavers \nd^ Dewesy 3 Willt 
Rep. 46. 

Plaintiff" claimed as contingent devifee of a 

term for years, on A. the legatee's dying 

without iffue ; and the court was clearly oJr 

C opinion. 
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opinion, that the d6vife over was goodi, the 
dying without iiSue being confined to a life 
then in being. Opie and Godolphin^ Free, in 
Chan. 549, 

^ Af poifeffed of a term devifed it to B. 

T. Atk. 1 V. ^^d ^' ^"<i if either of them died and left 

413. ' no iffue of their refpedive bodies, then to 

D. — this held a good limitation to D. if B. 

or C. left no iffue at their death* fjorih and 

Clapman^ i Will. Rep. 664* 

/. S. poffeffed of a term, devifed it to K 
for life, remainder ' to his firft, ^c. fon in 
tail fucceffively, remainder to his daughter, 
and if B. flipuldhave neither fon nor daugh-J 
ter, then to C. ■ / B. dies never having, 
had a fon er daughter, the devife over to C 
is good. Stanley '2ind Leigh^ 2 Will. Rep. 618. 
Devife of a term to A. for life, remain- 
der to the children J. fhall leaye at his 
, death, and if the children of J. die with- 

put iffuei^ then to 5.—- — the children of J. 
die without leaving any iffue living at the; 
time of their death, this is a good devife. 
pyfer to B. Atkinfon and Hutchmfon^ 3 WilL 
Rep. 258. 

A devife to a papift aboye the age of 
eighteen is void ; and if fuch devifee con- 
vey to a proteftant purchafor for a valuable 
confideration, that conveyance is void alfo 
In jB. i?. Fairclaim on the demife of Borlace 
and Newland. Vin Abr. titr Devife^ (1. 7.) 
C 4, 
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%d. Wbai Affords pqfs A ?££ in a 
vniL 

THE INTENT of tbe >devifor will fupply ^^- ^''- 9- ^• 
the want of thofe words wjiich are iie- ' '^ **'• 
(refiary in deeds to convey an inheritance ; /j^^/, „. 
^89 if a man devife lands to another inperpe^ Jacob's Dia. 
fuiaay or in feodo Jtmplidy or to him and Aw''>- l^si^ 
^j^^^!^^ for ever, or to hiih and his ; in thcfe 

cafes A FE£-S1MPL£ PASSES BY THE WILL ; for 

it is evident by the devifor's infention^ that x 
the gift ihould continue beyond the life of 
the devifee- 

So if ^- devifes his lands to B. fo give, Bro.Dev!/t^g. 
fell or do, wbai he pleafes wifh, thefe words J^^;^^^^^^^^^ 
by the intent of the devifor,* convey, a fee to ^^ j\, '' 
B. So a devife to one ^fan^dnifito is a fee, Co. Lit. 9. h. 
becaufe the blood runs thro* the collateral, 
afi well as the lineal line. . 

A devife to & man and his fucceffors car- ^ ^"^^ ^^''' 
riesa fee, for by the word yi/r^g^rj is in- c-riV^i^^^ 
fended heirs, ^ia bares fuccedit pair i^ WM v. 

A gift to the parifli church of A has been Nc^rm^' 
conftrued a gift to the parfon and parifli- 
ioiiersof^. and their fucccflors fqr ever* 

r. jti. I V. 437. 

If one devifes- in thefe words, / releafe all ^^^' 3o- 
my landr to A. a?^d his heirs.— ^. has afee^ 
iimple ; for where the intention of con- 
veying APPEARS, THE LAW DISPENSES WITH 
THE FORM IN WILLS. ^ 

C a If - 
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If I appoint that A. fhall have my inherit 
' , iancey ifth^ law allows it^ or that A. fliall be 
my heir of my lands ; thefe words are fufficifent 
to convey a tee; ; and the reafon of this fa- 
vour being allowed in teftaments is, becaufe 
the teftator is prefumed inops concilu at that ' 
' time ; and tho' by the feudal conftitution 
the feoffors in all conveyances are obliged by 
the very words of the firft donation made to. 
them ; yet by the civil law ^ny per/on might 
transfer his property in any form of words that 
exprejfed his intention ofdifpojing of it ; and the 
manner of transferring lands by will being 
derived by the civil law, (as all others werQ 
from the feudal,) there was a greater lati- 
tude allowed of in the forms of cxprefEon 
in this kind of difpofition, than i^ any o£ 
the reft. 
i?o//V Ahr. ^^ ^ ^^" deylfes land to his wife for life, 
833> ^3^- ' ^^^ after her death to his three daughters, 
equally to be divided^ and if one dies before 
the other, then one to be the heir to the 
other, equally to be divided ; this Iqft claufe 
I gives a fee to the daughters, for the word 

. Z^^ir is nomen operativum^ and chiefly in a will 
l^mrclcorJ^^^^^^ /^yJ^;2i« its full extent, and then it 
^L^m^n^mr^^^f^es the mojl remote heirs..'' 

VL will contains 

hbirs and heirs of the heir, and gives a (ee. Sl^^ 565. Rip* tgmp^ 

Hardw. per Annali 161 • 

I 51^.-148. A. devifes his lapd to hUfon and heir, and 
Cdltnjon V. jf j^g ^^^3 before his age of twenty-one years, 
- 7'^'''' . , and without iffiie of. his body then livin^^ the re- 

i^amder over ; — he lurvives the twenty-one; 

years, znd fells the lands. The fale adjudged 

' §ood; 
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good, for he had a fee-ftrnple prefenily^ the 
eftate-tail being to cbmmence on a fubfe- 
quent contingency, viz. If he die before the ' 

age of twenty-ene years without iffue, and 
then the remainder was to veft. 

If a man devifes Black-^icre to his faid foti ; Moor.Pl 153 
liem^ (a) he gives White-acre to, his faidfon ^ ^^- ^^' 
and his heirs ; the fon hath bu^ an eftateyir '^jj ,q- 
life in Black-acre^ becaufe there are two diSlinSl 
devifes ; but if he had devifed Black-acre^ and 
ALSO White-acre to his fon and his heirs,^the 
fon flxould have had a fee in both; for it is 
but one entire devife, and the word heir has 
relation to the whole fentence. 

jl. deyifes the fee of his houfe to B. and 
after the death of B. to C his heir apparent ; 
—the devife to B. was fufficient to catry the 
fee in prafenti ; yet becaufe there can he no 
ejiate limited upon a fee^ and. it appears from ^^^jf*^'^' 
the words of the will, that C. ought to have ™- 3^''' 
an eftateybr life^ therefore to anfwer thq in- 
tent of thedevifor, B. took an efiatefor life^ 
the remainder to C. in fee ; and by tnis con- 
ftruclion they both took what the devifor 
feemed to intend them. 

A. devifes land to B.forlife^ the remainder g ^^ ^^^ 
to C. paying feveral fums in grofs ; — C. hath CoinerLs cafe. 

Cro» Eliz. 
378. Cro. Jac, 527. Polkxf, 554. Cro. Car. 15&. i Roll.Jbr. 
834.' Co, Lit. 9. b, Cro. Eltz. 205. 3. Co. 21. a. But 2 Chancery 
Cafes feems contrary^ foU 21. 



(tf) Item in a will is a conjundiive in the fenfe of and 
or aifof and is Only made ufe of tbdiftiDguKKtheclaufes. 
r. yitk. 1 F. 438. ' 

C 3 a fee. 
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4 fee J tho' all the fums of money together dd 
not amount to ihe annual rent of the lamdj 
for the devife Jhall be intended for his benefit % 
and if he had onlj an ejlate for life^ he might 
die BEFORE be could recei've the legacies out ofthe- 
landy confequently be a lofer, iot where theri 
is afuni ingrofs to be faid^ there the de*vifee 
hath afee^ tho' the fum be not the value oi 
the land ;--r-as, if A. devife one hundred 
acres to B. paying i o/. to his executors^ B. hath 
zfeeftrnple ; for the qu<intity 6f the fum ini 
^^ g grofs is not material. 

Polkxf. Kc6. But if a devife be to B. paying fo much, oty 
fuchfunu out of the profits of the IdndJ, there 
the devifee takes but an ejlate for life ; for 
tho' he takes the land charged, yet he is id 
pay 7U) f after than he receives, fo , can be ntf 
.lofer. 
6 Cd. 16. So if the devife had been to J?, paying an 

^%^T' ^^^" ^^^^^^ftii^^o another, this had been but an 
212!'*^^ ' eftate j^r ltfe\ for he may pay this out of. the 
I BuIJir. 194. yearly profits without any lofe to himfelf ; nor 
195' does the refolution in Webb and Hearings 

Cro.Car. 416 ^^fe impugn this ; for there the devife was to 
R^ W. and J> W. and they to pay yearly to 
anotlyer 61. for ever ; then the will went fur- 
ther, and fays, if they or their fuccejfors deny 
Bride* 84^ ^ the payment of it, ^then the legatee of the 
J rent to enter ; which Ihews the intentioii 
of the devifor, that their eftate fhould not 
determine with their death, fince he meant 
that their fucceffofsjhould pay the rent, there- 
fore it's prefumed to. defign. them the land 
•which is toJ^ear the burden of the rent, 

■ ' ' if* 



^and Revecations. ij 

If I devife my land to J. S. in confideration Send!. 15. 
that be will releafe 1 00/. which I owe him, to 
my executors, — the devifee has a fee-fimplq 
upon his releafe of the debt ; for the devife fliall 
be intended for his benefit, and an efiatefor 
life may be determined before he can receive i op/, 
diet of the land* 

If a man devifes 100/. in legacies, to be2Z«».249. 

paid within a year to feveral perfons out of the ^^^ ^- ^^• 

land, of the value of loA and then devifes the ^^"^^ P?\ 
7 z' ,7 -^ Ihis cafe laid 

land to another, the devisee hath a fee ^^ he bther- 

IN the land ; for tho* the devife be not to wlfcadjudgcd, 

him paying 100/. yet fince he muft take the ^ Jones 11 }, 

land fubjefi to the charge of the legacies, he 

mufi have afeefiijiple to have any benefii by the 

devife. 

A man had iffue three daughters, A. B. 2 L^. 192. 
and C. and devifed his land to his wife, till ^'iiy^^ Collier.' 
his heir came toJwenfy -one years, paying to his 
heir loL per ann. and to his children 20/. a- 
piece. — This is a devife of the inheritance to 
the eldeji daughter, exclufive of the others, 
becaufe he hasjhewn that he meant his eldefi 
daughter to be his heir, by calling her heir 
in the singular number ; for the will faid 
further, that if A. his heir died without heirs 
b^ore twenty-one, then the land to remain 
over.^ 

A nton devifed his whole eftate to his wife, i Ro,Air.%^^. 
paying legacies and debts, his debts being 20/. jfohnfin v. , 
and perfonaj eftate but 5/. — ^The wife was ad- ^^^^^^^ 
judged to have a fee-fimple by thfc words', f-^^^J''^53>, 
•' his whole ejiate ;" for that in common ac- ^ Lenf. bx,^' 
ceptance, is, extended to land ; but befides, 2 Chan. Qaj^ 
fince devifes are conftrued as they are really '^^'^^ 
, . C 4 ^ intended, " 



^4 ^^^ ^f ^^'^if^^ 

intended,, for the benefit of the devifee^ fheJ 
muji have a fee-fimple, becaufe flxe is to pay 
a fum in gtofs^ which flie may not live ta 
receive out of the land, and then by fuch 
cpnftruftion be a lofef , againft the intentioii 
I CL Cafes Oifdevifor.^ 

136, 187, So a devife of all my eftate r^al and perfo- 

26z. ftal for payment of d^bts, is a devife infet, 

Jr^ V^»^^° But where a naan is feifed of Black-acre in 
Merliknd.' ^^^ by mottgage, which vf 2^ forfeited, and 
Cro.Car.^^j. o( White-acre as his own inheritance, ahdde- 
1 R7L Abr. vifed White-acre to his brotKer, and then de-^ 
^^M J vifed all the refidue of his goods^ leafes, 

S^ltsin^' mortgages, eftates, debts, ready money. 
Equity 30. and other goods', whereof he was poffeffed^ 
Marchant y. after debts and legacies paid, to his wife, and 
Tmfden^ made her executrix and died j this was no 
devife infet to ibe wife tf the moi^tgdged landi i 
' f6r the word " efiate*^ is coupled here with 
chattels, tv^hich inteiided that he meant only^ 
eftates for yeatrs, and the rather, becaufe 
the wor'ds, " where he was poffeffed,'^ Ihew 
that he intended ohly to give her chattels 
and the mortgage' money, and n6t the inhe- 

Crr> Car. i io» '^^^^^^ ^^ ^^^ land. 

Chamberlain • -^. devifed liis houfe Of tenement whereifi 

V. Turton. y. S. d<^elled, called the White Swan in Old 

I >«^ IP* Street, to J. N.for ever. This was good t6 

Dyer nt Marg. ^^^^^^ ^^^ fee-fimple : and tho^ J. 5. had but 

357- ^ifeparote apartment in the houfe, and the 

other rooms were inhabitedbyotherperfons, 

yet the whole houfe paffed, becaufe the houfe in 

f which he dwelt was devifed, atd which was 

' ' called the White Swan j which fign ex4:ended 

to 
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to the whole houfe, Iheweth the intent of 
the devifor. 

A. feifed of land in fee, fettles part of It 1 £«,. ^u. 
on his daughter for hfer life, and by his will Cook v, Ger- 
deviies the other part df it to hi^i wife for rard, 
me year ^ after his deaths and then ceVJed 
all^his land not fettled or d^ifed, to J. S. 
to hold to him and his heirs, after the death 
df his daUghtel-, ahd a year after his dtath ; 
— tho* in this cafe it appeared the land 
Jiad been all fettled or devifed, yet by the 
devife of the land the reverfton paffed, the in- 
tention of the devifor being to pafs the 
refidue of his eftate in the lands which 
Were to veft in J. S. as thccontinrencies bap- 
fen, hjiz. either by the death of the .daugh- 
ter, or, the exj^itatibn of a yeaf, and not 
obliged to wait till both happened, and 
fo take all together. 

* Devife to A. and B. and if either 
died, the other to bd his heir ; ^lare, whe- 
dier tliis be an eftate in fee, or for life only ? 
In C. B. vid. i Freem. Rep. 21,^. 

* If a devife is to A. and his pojlerity^ it 
is only aii eftate-tail, per Ld. Keeper. But 
thinking that fuch a devife would create 
a fed, Ms LordJ/)ip 6vdcrcd precedents to 
be fearched. Attorney General 2,ndr Ba?) field, 

' 2 Freem. Rep. 268. 

* /;2Am/^;2^^fhall pafs without any other 
circumftances to manifeft the dcvifor^s in- 
tent, merely by devife of his eflatc. Per 
Holt C.J. 6 Mod. 109. 

* A devife to a man in perpetuum paffes a 
fee-fimple. Fer Holt C. J. i mil. Rep. 7-/. 

* A. 
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* A. devifes land to J?, and after two or 
three legacies to different perfons^ he gives i 
5/. to C. and direfts B* to pay it, but gives ^^ 
him two years time to payxt* Adjudged to 
hzjifee. Reeves ai)d Cower ^ 2 Abr. Eq. *f._ 
2oo» Cd. 16. 

* By a devife of ^a:// /i&^ r^ of his eftate, 
fuWcd tp the payment of his debts, a fee 
paffes. Cliffe et alii and Gibbons^ 7, Ld. 
Raym. 1325. * 

* A devife of all his ejlate whatfoever^ 
comprehends all that a man has^ real or per- 
fonal ; and where there is a furrender to 
the ufe of his will, a copyhold eftate muji 
fall under the fame conftruclions. Scott and 
Alberryy in C. A Comyns^s Rep 337, 340. 

* A devife to B. and her heirs,, and if 
flie and D. die without iffue, teftator 
gives feveral annuities charged upon the 
premiffes to charitable ufes ; refolved that 
B. had an eftate in fee. "Scrape and Rhodes 
in C. B. ib. 542. 

* A. ^zyofpecijick legacies to his djtugh- , 
tei:s, and other legacies to others, then he 
gave all the refidue of his eftate to W^ R^ 
Xffc. in triift to increAfe his daughters portions. 
Ld. C. decreed that this gave the daugh- 
ters a fee. 2 Mod. Caf. in L. iff Eq. 92. Anon* 

^ Teftator being feifed in fee, devifed his 
land to truftees and their heirs, in trufl for 
B. and C. for their lives, remainder to the ^ 
children of B. and to the children of C. by 
her then hufband, in truft that they fliould 
have the proj^ts thereof when they come of 
. age. The whole court were of opinion that /;&^ 

children 
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iinhiren took an e/iafe m fee^ as tekakts 
IN COMMON. Bateman and Rixicbi, 2 Mb(L 
Ca. in L* ^ Eq^ 104, 6« 

* /• S. 5th SepL 171 S» dcvifcd aB hi3 real 
and perfbnal eftat^ to truftee$ and their 
heirs, on trtifi: that they ihould convey xhf^ 
real efiate to hisgodfon, u^^for Viit^ fam 
%0q/ie^ remainder to prefervt contingent re* 
xaainders, &r« remainder to the nrfi: and 
every other fon of faid A^ i& t^, with 
power to make a jointm;e not exceeding 4 
moiety of the real eftate, and dire6led that 
his perlbnal efiate Ihould be laid outin lands^ 
and fettled in the :&hfie manner ; and in cafe 
A. ihould die without iflue, then hewil* 
kd that B. his kinfwoman ihould enjoy aH 
the rents of his e&ate during her life, and 
tfterwards oJae fourth part thereof fhould 
be enjoyed by C. his heirs and afiigns ; 2XkO* 
ther fourtl]^ part by D* his heirs and afligns ; 
toe other fourth by £, her heirs and afl^gns, 
and the other fourth by F. her hwr^ and 
affigns ; and direiBed that in cafe any of 
them the faid C. D. E. and F. ihould be 
deadat the time, when by virtue of the faid " 
devifethe laid eflate in manner aforefaid 
Would devolve upon them, that then the 
fourth part^ which the deadperfon wouM 
havft been intitled to, if living, ihould be 
conveyed to their rcfpeQ.ive heirs. D. made 
his will in 1719. and M. hi§ wife reiiduary 
legatee, and on i6ih,Feb. 1720. after recit- , 
ingthc contingent inteteft that he had by the 
will of y. S. he devifed that wh«neveV his 
4th part ihould come to G. lu$ fon and heir, 
or to fuch perfon as Ihould be his heir, that 

is 
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it Jhould Jiand charged vnXh ia,ooo/. for hb 
xvife M. and 5000/. a piece to his three 
younger children, arid loon after died ; M. 
his widow married the plaJntifFin 1728. A. 
died without iffue; in 1729. B* died, and 
the plaintiff and his wife and three younger 
children by D. her/c?r;w^r hufband brought 
their hiVi againft G. Ws heir at law^ and 
the truftees, to have the 12,000/. and 3000/. 

raifed out of D/s 4th part t the quef- 

tion was, as the ejlate neper vefied in D. 

•nor any fettlement made in his lifetime, 

whether he could charge it in the hands of his 

heir, or the heir was a purchafer. King 

C. By the firji charge in the will, a fflain 
fee-Jimple is devifed to D. after the precedent 
limitations, fo that his remainder was vejied^ 
and that by the latter daufe -in cafe of his 
death a conveyance is direfted to be made 
to his heir, yet that cannot be taken to be 
a contingent limitation that was to veft 
originally in the heir, but only a direction 
to the truftees how to convey, in cafe he 
who was to take the benefit fliould die 
before a fettlement made : fo his Lordjhip 
thought the eftaje well charged. Thornton 
and Blackbourne isf al\ 2 Abr. Eq. tit* 
Devife^ p. 305. ca. 25. 
V • One devifes his freehold eftates to trut 
tees and their heirs, in truft to convey them 
to his fon for life, remainder to his ift, ^c. 
ion in tail male,'remainder to his four daugh- 
ters, to each one 4th in fee ; and in cafe any 
of his four daughters die without iffue, the 
truftees to convey fuch 4th part in fee to the 

refpeftive 
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Tcfpc&xvc heirs of the daughter fo dying ; 
one of the daughters died without iffue^ her 
4th in equity belongs to her brother as her heir ; ' 
for (he having a devife of the 4th part to 
her in fee, the words direfting a conveyance 
to be made in c^c of her death to her heir, 
are no more than ,what would have been 
otherwife implied, &f expreffio eor^ qua tacite 
in/unt nihil opiratur. Per Cur^. Blackburn and 
Edgley^ 1 Will. Rep. 606. 

* ji. After the devife of feveral parts of 
his real and perfonal eftate, to feveral perfons, 
devifes the intereft and produce of the fur- 
plus of his real and perfonal eftate to his 
grand-children, untill their age of twenty- 
orie ; this >viil pais the abfolute < right and 
property of the real and perfonal eftate to 
the gr^nd-children after that age. Newland 
and Shephard^ 2 WilL Rep. 194. 

f One makes his will and fays, " as to 
fufih ejiate as God has blejfed me with^^ I devife 
in manner following ; after which he gives 
part to /. S. and his heirs^ and devifes the 
reft of his eftate to his wife in y^^;-r— this 
paffes the eftate of which the teftatqr was 
a trujiee. Marhiuzndi Smithy 2 WilL Rep. 
198. 

* One devifes all his jfr^^MJhoufes in B. 
and hath none but leajehold houfes there ; 
thefe will pafs. Secus in a Grants Day and 
Trigy I WilL Rep. 286. 

* /. 5. hath «(9 lands in A. but hath tithes 
there, arid devifes all his Idnids in A. .t he 
tithes, as ijfuingout of the lands y and part of 

^ th« 
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the profit of it^ Jba^pa^ ^JhMi toA ^im^ 
3 Will. Rep. 386. 

* urf. smoBgft other legacies^ g^^^ * le-r 
gaqr of 5/* to A bis br^tber and beitj and 
then makes his wife folc peireji a^d e^i^ecutrix 
of m his lapds, tenenifents, goods and chat- 

fiacm tf Ufes, tels, ^' mfame ia fell and dijf^ tf as Jbe 

\^Rep 12a- ^"^ fl^puldtbinkfu t9 fay bis debts and ^e^ades:** 

mad. Com. tms IS a gift to her oitbeftirplus in fee^ afi4 

? ^' 335- there is w/? reflating irufl to ibe heir. Rogers. 

^. Dig. fii. and kogersy Caf. in Eq, temp. Ld. Ta&at 268. 

Ufis, (K,70 ♦ A. devifed in the following words, 

*^ :4f /d^/ ff^ temponi efioi^> I bequeatb fa 

" iwr)^ nepbew I/* (his Arir at law,) 50/. ■ 

then after giving feveral legacies fays, **tfitt/ 

•* tf^^ tbe reft »i!idf refidue of my eftate^ goods. 

*^ tfwrf chattels tvbatfoever^ Iffve and bequeatb 

^ to my beloved wife M. and wbom I make my 

. ^^ fuH andfole executrix ; ■ t his is a dcvife 

of xhi^feefimple eftate of the teftator. Tan^ 

ner and Marjiy Caf in Eq. temp. Ld. TaK 

ka. 284. 

♦ A teftator's fctting out in his will toi 
pve and difpofe of his '^ worldly eJlatCy* is a 
ftrong proof that i&^ intends to difpofe rftbe in^ 
beritance of bis lands ^ when there are fuffici- 
ent wofds in the following part of the will 
for that purpofe, the words efiate at fuch a 
place, or in fuch a place, niay carry a feCf 
Caf. in Eq^ temp. Ld. Talbot 157. 

(a) Salk 239. * (^a) Devife to ^. the teftatOr^s wife for 
life, znd tben to be at her difpofal,^/vwV/A/ it 
be to any of bis children j gives an ellsite for life, 
with a power to difpoleof thefee j and where 
fuch devifee with an after-takenhufband,did 

by 
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by leafe and releafe, and fine^ convey ths 
premises to a truftee and his heirs, to tne 
life of the wife for life, without impeach- 
ment of waile, remainder to her daughter 
by her ift hufband, and the heirs, of her * 
bpdy, remainder to the fon by the firft huf- 
band, and his heirs ; this adjudged a good 
execution of the power. Tomfinfon and Dightoriy 
I. Will. Rep. 149- 

* The words [/ devife all my temporal 
eftate^'] the fame as £/ devife all my worldly 
ejlate^ 2indpafsafee ; and this is the plainer, 
where it is afterwards faid, all the " refi" of 
my real eftate, the word refi being a term 
i)f relation. Tanner and Wife^ 3 Will.^ Rep. 

295. Note-; Where a title depends on 

the words of awilU this is as properly deter- 
minable in equity as by a judge and jury at 
Nifi prius. Ibid. 296. 

* A. has a fee-fimple in a light-houfc, 
and a term for year^ in land adjoining to 
it, he makes his will, and thereby gives 
to bis fon //.and his qffigns^ all his eftate, 
and intcreft in the light-houfe,* lands, tene- 
ments and appurtenances thereunto belong- 
ing, upon truft out of the rents, is?c. of the 
term, during the remainder thereof, to. 
pay a 00/. per annum. ■ ■ ■ H. takes a fee- 
Ample infuchpart of the premiffes wherein the 
teflator had a feefimple^ and a term for nine- 
ty-nine years in luch part of the premif- 
fes wherein the teftator only had fuch a 
tcrfflp Viliiers ai\d Viltrers^ Barnard^ Rep. 
307, 311; 

, ♦ What 
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' * What words in a will give a fee-fimpio, 
find what a fee-tail, vid. ibid. 7, 9. and fee 
T. Atk. 429. to 438. 

As to the devifes of lands for payment pf 
debts, fee T. jitL i F. 419, to 424. 

Where a devi/e fliall, or, fhall not, be in 
fatisfaftion of a thing due, feeVZ^. 425, to 
428. 



3^. W/jat wotds pafs an ejlate-iail^ or for 



^rfl. ///. Iky A ND here the rule will hold good, that 
nn/e^ I. JtjL the intention of the devifor wiH fupply the 

Co.Lit.zj. a, ^^jj^ qJ- f/j^^ words^ which are necejary in con* 
jFcnt^.' 22S '^'^y^^^^^^ rf common taw ; but a devife cannot 
^29. * * direct an inheritance to defcend aoaikst 
zRo.Mr.^s, THE RULES OF LAw.^Apd jf -^. dcvifes lauid 
2 Bur, 116. tp B. and his heirs malcj, the law infavorem 
P y ^6 voluntatis fupplies thefe words, of bis hody^ 

cT jjt. t). L 2^^d MAKE \X an cftate-tail; -fo if land be 

Co. Lit. 25. devifed to one £sf femini fw ; but if in the * 
Rep. temp. fjrft cafe S hath iffue a daughter, who hath 
jZiTies ifli^e^f^n, he fliall never inherit; for the 
^"^^ * rvXch^ t\\zX, whoever claims in tail male as heir 
mujl convey wholly by heirs male. 
Mopr 397, Lands were devifed to A. and hjs wife, and 
6 Co. 1 6. h. j^fj-gj. ^i^gj^ deceafe to //^^/r children^ they hav- 
S^iuliQ^ ing then a fori and daughter ; it wasadju'iaged, 
4^0/ * in Witd\ cafe, that A, and his v(\i^ had but 
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art eftate fir life^ the remainder to the chil- 
dren for life ; for no greater eftate had pafs- 
ed at common law, and the intent cfthedevi^ 
for mujl plainly appear ^^ or they will never ad- 
mk of a conjirudion different frgm what they 
would allow in conveynncei executed in the life 
of the party ; and for that reafon, if the de- 1 r«ifr. 229* 
vife had been to B. and his children or iffue, Cra. JSfo. 
B. (having iffue at the time of the devife,) ^43- 
there it niay take effeS according to the rule ^f jiJ']„]smiau 
the common law^ and there appears no intent ,35! Nortbey 
of the devifor to induce them to leave that, v. Burbage. 
therefore only an eftate for life paffes, and 
B. ih^l take as jointenant vvith his children 
during their lives. 

But if A* had devifed land to B. and his 
children or iffues, and jS. had none at the 
time of the devife, then he takes an ejiate- 
tail; for it is plain by the intent of th.e 
devifor, that the children fliall have the 
laod, and thev cannot take as immediate 
devifees, for they were not in effe^ nor by 
way of remainder, for the devile was /mw^- 
diately to B. and his children, therefore they 
ihall be taken as words of limitation, vi%. 

AS CHILDREN OF HIS BODY. 

If lands be devifed to a man, and after i Cro. 742. 
his deceafe to his ijfue^ having feveral chil- Baylor v. 
dren, formerly held void for uncertainty ; ^^* 
for being: iffue in the fini^ular number, but \l"^^l^ 
one can take, and he is not atcertamed ; but y ^j. 
by Hale^ that they may a!l take, for iffue LH. R^. 3# 
16 nomen coUe^ivum, therefore after deceafe^ 
to iffue or children, makes a tail to children 
not in effe, bccaufethey take the benefit from 
the father. 

D R.by 
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R. by his will devifed to his wife, itU his 

lands,, iffc. not fettled in jointure, and then 

fays, " if it (hall happen that fhe fhall have 

** no /on nor daughter by me, for want offucb 

•' ijfue^ the faid premiffes to return to my 

•* brother if he (hall be then living, and his 

" heirs for ever, paying to A. and^. 150/. 

•' within a year after my wife's death."— 

Decreed to be an eftate-/^// in the wife ; be- 

caufe where preceding words are proper to 

create an eftate-f^/7, the legal operation of 

them cannot be controjled by fubfequent 

prbyifions — ^The words, " as no fon nor 

*^ daughter j^ muft be underftood having no 

ijfue ; and the words, " for want of such 

(ifue''^ amount to the fame as if the teftator 

had faid for want of iffue generally. T. Atk. 

I Fi434.^ 

Cro.Jac.^i^, A. devifed lands to J5. his fon, and if C 

416, his daughter furvived B. and his heirs, then 

CroE^z.s2S'^t fijiquld have tlie land. It was adjudged 

^^^b3J^!T^^.^'^^ 5..A^ but an ejlate tail; for the word 

Cfo.Car, 41 *' ^^^^^^ ^^HA b^ intended the heirs of his body^ 

raaghan 210. for HE COULD NOT DIE WITHOUT COLLATE- 

1 RoiAi^S^SRAL HZ1R9 WHILE HIS SISTER WAS ALIVE} 

2 Z^' 70^71 but if the wUl had faid, that, if J. S. a 
2 ev. I ^' ji ranger^ fur viyes i?. and his heirs, then he 

Ihould haVe the larid ; there J8. had a fee- 
fimple, and then the intended remainder 
over muft be w/V/, for it is to veft on a^on^ 
tingency of ^.'s dying without heirs, which 
is too diftant to expect, and the whole fee- 
limplc being in B. there can be no prefent 
intereft to veft in a ftranger. 
CiQ.Eliz^^^ j^ having iffue two fons, devifes ^/^r/t- 
acre to the eldeft, and White-acre to the 

ypungeftj 
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youngdft ; and if either of them die^ his acre ' 
Jbould go to thefurvivor ; and further devifed^ 
having two daughters j to feach of them i ol. 

, ^It was adjudged that the fon took but -"^ 

an eftate for life ; for tho' the confideration 
generally gives a fee^ yet where there arc 
exprefs words to determine the intedt of 
.the devifor, which is always the rule in wiUs^ - 
there the devife fhall be cduftrxied accord- 
^ inglyj-^t-hdr^ it is provided, that after the 
death of either of them the furvivor fhould 
have Both acres, which declared his intent^ " 
.they fhould have it but for life^ iiotwith* 
Aanding the limitation of the payment. - 

If ji. devifes his land to jB. his fon, and 9 Co. ^iSi 
'•' if he hath iffue male of his body lawfully * ^ent 227, 
; begotten, then the ijiie to haVe it ; and if 5Tr% 

\ he hath no iffue-male, then to others in re- ^f'f' ^'7/ 

jnainder : — ^by this devife B. hath an ejiate^ 
1 1. 4ail ; for where the devifor faith, if he hath 
• no iffue of his body, then it fhall remain 
over ^ this is as much as if he had faid, if 
^. had di^d without iffue-male, which had 
i)een fufficient to create an eflate-tail in him. Cro.Jae 6^5, 
. B* having two fons, C. and jD. devifed ^^«^ri v. 
Black-acre to C. and his heits^ and White-acre ^"j/^^; ^^ 
to D. and bis heirs ,\ and farther willed/ '^^- *^^' 
that thefurvivor of them fljould be heir to the 
sther^ if either of thetp died without iffue; 
iho* xhtfirji words are fufficient to pafs an 
efta^c in fee, yet the fubfequent words correal 
tbfm, and pajs only an ejiate-tail^ and the re- 
mainder in fee was not contingent, but exe^ 
cuted, each fon being tenant in tail of the 
part tc> him devifed, with the remainder to 
^ ibe other in pee* 

Di , Jf 
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3^ Law of Devifes 

Co. Lit. 9. h. If a man de\afcd lands to another, witK- 

Bro. tit. Dev. Q^j. jj^^^g words, this is but an ejiate for life ; 

^ko.Ah 834, ^"^^ ^^ ^^^ (Jcvife had gone farther, to Wnr 

and his ajfipis ; thefc words of themfelvcs 

l^ad not enlarged his eftate ; but if it had 

been to him and his afligns yer ever^ it had 

' , b^en a fee* ^ 

I Co 66. L If lands are devlfed to ^. for life, remaifl- 
drcherU cafe, der to his firft heir-male, and the heirs-male 
of the body of fuch facif-mafe, the devifet 
hath but ^n e/laie for life by the exprefs *ix)ords 
of the will ; and the limitation of the re* 
maihder to the heir-male, and to the heirs- 
piale of fuch heir-male, is a good contin- 
gent remainder in the hetr-malej beca\ife it 
fiiay veft eo injiqntl that the particular eftate 

1 Bnlfr. 2X0, determines. /.,,,, , " ^. 

to 223. But where a man devifed lands to ^.(his 

Whikngy. fori) for every and after his deceafe the re- 
^l^^^ji f. ^^^^der to his heir-male for ever, with other 
I Ro. Al.'^i6 remainders over ; this is an eftate-tail in A. 
for tho* the firft devife, beipg to him for 
ever^ would give him a fee-iimple, yet the 
fubfequent words *' to his heir-niale** fliew 
^ what fort of inheritance the devifor intend- 
ed him ; and the word heir^ being nomen 
tolk^ivuniy is fufficicilt, in a will, to create 
an inheritance ; but in the forpier cafe, the 
remainder to the heir-male could notht con- 
ilrued to be words of limitation without 
deftroying the exprefs intent of the devifor, 
who had plainly given it to the devifee fpr 
his life only. But in all other cafes where 
the anceftor tat:es any eftate of freehold, dr 
limitation to the right heirs, or heirs-male, 
or heir-male, thefe'^wotds in a zvill are words 
of limitation, 

^ If 



and Revocations^ 3^ 

If lands te derifed to A. and B. eqna/ly to i ^« M. 8 j4. » 
be divided j they hstve but eftntcs for fife .-, 'for ^^''=^-33<>: 
this can meart no more than that they fl^^ld^^ll"^* 
fi-v^rally oceUfj the land. * 

A man devifcd all his fee-land^ to I^s wife Crojac. 448 
for life, and after her death ta^» & and C. ^S 
hfe three d^ughXers, equaliy-M-ie divided ; ^'IjS "'- ^"^^ 
aitd if any of them d53rl)efdre. the other, j'^^^^^^gg 
then the others to be her hehrs, eqUalVy to Pj^iigyf 487. 
be divided ; and if they all dic\l^ithout iflue. Hob. 75. 
then to others nam^d in th^ wffl. . It was ^^w*" ^^4* 
adjudged p^^ f«r*/that ibe daugbfers bad an 
^atf'lail. 

So \^hei?e the devife was to a nian and Noy 64, 
his heirs, atid if he die without ifftte, that^^^ SJo- 
theit.the latod flwuld go to ^- and B. and ' ^"^"^^^ ^34 
tfce furVlVw of them ; — adjudged an eftale^ 
tail in the Jtfji devifce :— for in thefe cafes, 
\ the extent of the word heirs is confined to 
[, th^ defiendaHts^ (fi'ifue of the body of iht de-^ 
\\ i/j/fe, fincc dtherwife the limitation over 
' . cannot vfeft, attording to thi intent of the de* 
vifor;— ^eren in \tills they will not allow 
a limitation of a fie^ i^on a fie. \ RoAL 835. 

A. felfed in fee of a bonfe and land be* 
longing to it^ devifds tbe mmty of the houft 
I to his wjfe ht life. Aem^ heJ g^vcs the other 
i moiety of his h#ufe to hlsy^-^^^^rffon. • hem^ 
^ he devifes the f^id houfe and all the land be* 
J Jongift^ to it to his fecbnd fon; — jtt the^ ' 
fecond fon took but an eftate for life; for*^ 
tltefecond dcVife to the fon had its effeck 
ty convey ffig a Thoiety of tbe Ijoufe and the landy 
\ . which he bad ntx. by the firft devife ; and 
, there are no words in the will Xh create a» 
larger eftate, 

i' . If 
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\ R$.4h:^n. If a man devifcs land to his wife for life, 
and afterwards to her fin ; and if he diesf 
without iffue,' having no fon, that then % 

S. fliall have it ;• -the fon by this devife, 

takes an ejiate in tail-mah ; for tho • the de^ 
vife to the fon, arid if he dies without ilTue, 
had been a good tzil genera^^ yet when th« 
devifor went farther, and faid, having na^ 
fin^ he thereby explained what iflfiie he in- 
tended ihould inherit the land, and limited 
ft to the iffup-male. 
(>d. Cur. 184 A. having iffue A and C. devifed fomc 
^pdtm^i pf his lands to B. his eldeft fon, and ^hp 
^*^ 2^0 ^^^^ ^^ ^^^ body, after the death of his wife ; 
aW. 434. * ^^^ ^^ ^? ^^^^» living his wife, then to C^ 
^ * his fon ; and devifed other lands to his other. 

fon and the heirs of his body ; apd if hie die4 
without iffue, then to remsiin oyer jrT-r^J?, 
died in the life of the wiftf, leaving ijuef 
yet adjudged that C- could not enter intq 
the. land while any iffue of B. remained j 
for the words of the devife. If B.^ died, 
living the wife, did not abridge the eftate- 
tail, which was given by the form^bf words, 
. becaufe the tejtator could not befuppofed to pre-r, 
fer a younger fonb^ore the iffue of the eldefiy 
cfpecially when he had, in tjie tofmer part 
qf the will, fettled ^t qn the iffue of the 
eldefl^ and made the fame provifion of other 
. lands the fame way for the youngeft fqn. 
A. devifed to J?, for life ; and if he died 
without iffue^ then to remain to C. This \% 
an eftate-tail in B. for it is not to remain to 
C. till the iffue of B. be fpeht, and then 
^ey. mufi have it as long as any of them are ' 

"I 
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in being to take. So it is of a dn'ife to & 
for life ; the. remainder to the next heir- 
male ;> and for default of fuch heir-male, 
the remainder over. This is a,goodeftatc- 
tail ; for the words heir and iffue are mmina 
coUehiva^ and carry the land not only to 
the immediate heir, or iflVe, but to at^ th^t 
4efcendfrom the devifee/ 

If the devife had been to -B. and if he i V^ntr^ 13'- 
di^, not having a fon^ this is adjudged an 
cftate-tail, beca\;fe th^ word fm is nomen 
€(^h£iivtm. 

A. feifed of lands devifed them to his 3-^^- *^^ 
wife, if flie did not marry; but if flic didgg''^^- 
marry, then his eldeft fon, prefently after ^ ' 
her deceafe, to enter and hold the land to 
htm and the heirs-male of his body^ the remain* 
der to his other fon in tail-male ; the wife 
did nqt marry, yet the court refolved, that 
the lands were intaihd by the will^ taking the 
intent of the devifor to be, that the (ntait 
fi^tild be created in aU events, but that the 
cideft fon fliould not enter till after the de» 
ceafe of the wife, pnlefs in cafe of her mar* 
riagc, and then to enter prefently, 

A. devifes la'nd to B. and the heirs of his Bend!, to'j. 
^dy^ and further wills, that if -B, die, the 
fame lands fhall remain to another in fce^ 
yet B, tQok an ejlate-taii by the will. 

A man had iffue A, B. and C. and having 2 Leon. 1x9, 
three houfi^, devifed them all to his wife, '94* 
yfixh remainders of one haufe to each child 
and. their heirs, and if any of his faid iffue 
4ied without iffue of his body, the fiirvi- 
vofs to have tqtam illam partem between them, 

ecjually 
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equally to be ^vided. The !aji wards carry 
only an ckitcfor Hfe^ in the houfe of him 
who dies firft, to the furvivors, for they 
imply no niorc than that the whole part of 
•f him who dies firft fiiall go to the furvivors, 
and there being no eftate limited, it can be 
no qthcrwife than for life. : 

A. devifed all his lands to hi$ wife unfit 
hhfonjhodd he fff the age of twenty-four yeafs ; 
and then to his heir and his heirs for ever : 
ind when he comes to the age of twenty- 
four years, that flie fliall have the third 
part for her life ; and if he dies before the - 
age of twenty-four years, then flie to haive 
it all for life ; and after her deceafe, if the 
heir has no iffue, the remainder to B. the 
remainder to the right heirs of the devifor; 
-—Tlie heir came to the age of twenty-four 
years, but no intail was created by the wH^^ 
for the fee-fttiipk defcended to him^ and the Ks'v 
mitations were to take place if he died be-^ 
fore the age of twenty •four j which h.c did ' 
not. 

* ^. S. feifed in fee devifed to J. B. for 
his life only^ without impeachment of wafte, 
and from and after his deceafe, then to the- 
iffiie-niaU of his body lawfully to be be^tten^ if 
God fliall blcf^ him with any, and to th© 
heirs-males of the bodies of fuch iffue law-* 
fully begotten, and for default of fuch iffue, 
remainder to y. B. and the heirs-male» of 
his body ; and for want of fiich iffue, h$ 
limits two renfainders over in the fame 

words ; adjudged that J. B. took only 

an eftate for life^ for the eftate was given tp 
him for Ufe, ,and there was a lintitation after^ 

wards 



%uatds U HIS isdOfi, which i*as a defcriptWn tf 
the }erfon 'who was to take the eftate*taiL Back^ 
bonji and Welis^ i Abr. Eq. 184. :» iV^w;, 
Mr. offhe Law 6i. S« & i;i t^iidem verbis. 

* /^* cjcvifed ccfTtaiti lands to his cldcft 
fon br life, without imj^achment of waft^, 
remainder to J. 5- his grandchild for life, 
teith^t impeachment of wai^e, with power 

I for hin to liftit a Jointure of the fame lanci 
to aivywoman he fhould marify , for her life ; 
and a^r his death he det^ifed the lands to 
thefifftfon of J. S. tl:^ grandchild in taih 
and fo t^ the 6th fon, and then devifed th^t 
\t,y. S. the grandchild^ ihoald die tvithouf 
fffue-mak the land ftould remain to J. A 

.HelHhat 7. S. took an eftate taJl; 

for if thtfe ha^ been a 7th fon he could not 
have takei ; and there it was neceffary f0 ere^ 
ate an eJi^e^taH by implication, Langlef 
?ind Saldxtih^ 3 Nenv. Mr. rf the Law 61 • 

I I Abr. Eq. i 85, Ca. ^9. S. C. Certified to be 
an cftate^taa by the court of C. P. and de- 
creed accordingly in chancefy. Ibid. 

* Dfevife to ^. and fhe heks male (f hie 
hodfy viz. ^ t^ the ill fon * o^ ^. and the 
hdrs-rfialc of hi^ body, and fo to the «d 
and other fois^ of ^. fucceffively ; ^. has 

\ only an dftati fir life^ Law and Davys ^ 
FffZ'GibL 112, 

* y. 5.* hadiffue ^^ aind A and devifes 
lands ta-^. andt/A? di^ li-ithaut heirs^ B. his, 
brother ffi^U have it.-^— P(?r Cur' this fliall 
create an eJiate-taUm ^. becsfcufe it is impof- 
fible for him to die without heirs whilft B, 
his brother wa^aiivej and fo^tl^ey Ciid it bad 

bcea 



^% Law of Dcvi/tj^ 

, been often ruled* ^/fen and Spmdlove^ i 
Freem. Rep. 74. 

* A. deviled to B. and C. brothers, fcvc* 
ral parcels of land, and if either of them 4ie^ 
that the other fbQuld be bis heir ;— %-B, died. 
Queftion was, whether C. {hould have the 
fee or only an e^te for life ? The court 
inclined to the latter ; Sed adjourncUur^ Gynes 
and Kemjley^ i Freenu Rep. 293* 

^ Upon a fpecial verdict the cafe was ; 
J?, G. feifed in fee of lands in Sf by will ia 
\srriting, devifes to R. fon of his Ute brot 
ther, all his lands commonly called /V and 
.^ ;iIfo all other his lands, during his mti^llife^ 
fmd to bis heirs^male of his body begdien^ and 
for want of fuch iffue, he the faid R tp have 
the faid eftate during his natural Lfe^ and no 
longer ; and then his will' was, (hatthe afore- 
faid eftatQ fhou^d defcend to P. his nephew. 

R. fuffers a recovery to the ife of him^ 

felf and his heirs, and deyifes tlis land to 
the defendant in fee, and dies wtbout ijfue^ 
male ; and it was isidjudg^d to be an ejiate-tail 
in jR. and fo th? remainder b^red by the 
recovery, and not an eftate foi life, and fq 
forfeited by the recovery j for th^ words, 
^' and for n/uant of fuch iffue^ he ibefaid^ R. to 
^* have but (tn ejlate during his natural life^* 1$ 
no more than the law implies ; for if tenant 
in tail has no iifvic, it refolycs into an eftate 
for life^ and fo it was adjudged ; the objec- 
tien was, that it . ihould be conftrued 

thus, 1 give the land to R. during hii^ 

life, and no longer^ in afe he has no iflue* 
inale Qf his body^ and fo an eftate-tail 
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on ,a contingency, and he dying without 
ifltte-male, it is now become an eftatc for 
life ab init\o\r^, — r-rbut the judgmeiit was ui » 
fitpra. Fjountain and QoQchy adjudged, 2 New . 
Apn 4>ftheLmv 59, 60, 

* If lands are devifcd to out generally^ he 
takes h\xt ^ eft^te/or life^ unlefs it appear? 
plainly that the deflator intended him a 
jgreater. Vfde Prec. m Chan. 68, 

* A devife to ^* and his heirs-male fsr ever^ 
is an eiitate-tail in J. Adjudged per tot. cur. 
ppon gfeat cpniideratipn ^n C- B» Baker and 
hW/, I Ld. Rajm. 185. 

^ \4, baying iflue a fop and two daughters, 
devifed tjie eftate in queftion to his Jon and 
his heirs. Provided, tbatiftbefonjhould die 
before he comes to twenty-one^ or, 'without ifue • 
ofhiskody^ then itjhould go tq the tejlator^^ 

two daughters : r^* 4il^s, and th^ fon 

Jives tP fwcixty-one, apd makes his will, and 
dpvifes the eftatp to tlje plaintiflF; and the 
court inclined that thefon had but an ejiate^ 
tail, and fo the devife to the daughters took 
^ffedt, tbie fon b^ing dead without ijfue ; for 
tho' it i? devifed to him and hi? heirs, yet 
the latter vords, if- he die without iffue:^ make 
it an eftate-taji ; K^ir the meaning feems tq 
be plain, that if the fon had iflue, that iffue 
Jbould have it^ if not, it fhould go to. the 
daughters. In B. R. He/ier and Jennings^ 
I Freenj;. Rep. 509. Vide i Ld. Raym. 505. 

* Devife of lands to hufband and wife for 
their lives, and after the death of the wife, 
^hen to their children } on the death of the . 
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v^ife the huhand's ejiaie dtterMniU ± Wilt. 
Rep. 671. 

* Devife to the heirs-m^le erf J^S. htgou 
ten ; ■ ■ ■ ■ y. §• havii^afin^^tidihet^^^* 
tor taking notice that J. S^ wa^ /^i?;i^lfving, 21 
filfficient defcripti6h df therteftator*^ niean- 
ing, 2^ndfuch/an Jhall take^ tho* ftti<9fly ftot 
the heir of 7. S, I FT///. Rep. i^^. 

* In a devife 6i land to ^- fdt life, and if 
^. die wiihoutjRne^ ihen to^.r**a^-*^h6'r<gf fa -kn 
exprefs eftate for /{/& to A. yet thttftibfeqtueht 
w'ords will turn it into an eftate-tall.—- ;— But 
when lands are devifed t6 ^. foir li^e, Tetnajn* 
deir to^ruftees^, fef^r. remainder to his firft, 
i^c. fon in tail 3n«llfc, "i^c. and if ^. die ttifh-^ 
oisi ijfae^ then, S3V. this will mf^vt an eftate-» 
tail to ^, but the words " without ifue** will 
bfe intended without /wri& iffue. Mlackhm 
a^d Edgley^ 1 W7//. 605. 

^ • One devlfes a third of aB hfe eft*te what, 
fdever to his wife, and two thirds of all his 
real and perfonal eftate to his fon J- S. 
and his Mrs ;-^-*— the wifii hath but an 
eftate for life iik the third part of the real 
eftate, the word ejlafe being intewrfec^to dc^ 
fcf ibe the thing only^ not the infefejl in the 
i^ng^ and wheheVer the teftato^ija tends to 
^Wg a fee, he adds the word- riEi^s, to 
the "Word ejiate. Chejler and Painty, 2 Wiil. 
335. . - 

* *' AH my eftate to^. for life, and to 
^^ jT. -S. after her death-, he taking my name, 
** and if h6 refufe, to M. B. and his heirs 
" for ever,'* The matter of the Rolls held, 

♦ that T. B. took only an eftate for life; but 

Ld, 
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Talbot was of opinion that he had afee, and 
varie^d the decree made at the Rolls. Ibid. 

337- 

♦ Devifc to my fon A for life, remainder 
tb his firft, i^o in tail male, remainder to 
his fecond, third, fourth and fifth fons fuc- 
ceffively, without faying for what ejiate^ or 
any words tantamount. — — r^. has two fons, 
the eldeft of whom dies in his lifetime ; 

xht fecond fon fliall have«an efkUe-'tai/^ 
being the firft at his fitther^s death, (3 WiJJ. 
Rep. 1 78-) for which was cited Tr afford 
and Afhttin^ (a) Vern. 660. (a) ^autem^ 
For the i:eafon of that cafe feem^ rather 
againfi: this conftruAioo, which is, at leaft 
better warranted by the. cale of Chadwick 
^ndrDa/eman in the lame book, p, 528. ibid„ 
in a note. 

• -rf ; devifes lands to his wife for life, then 
to his fon H. for life, \then to hfs fon G. 
^ndhis heirs for ever; if he died without 
heirs, then to his two daughters K. and L. 

^This is an ejlaie tail in G. Caf in Eq, 

temp. Talbot i . 

*. One feifcd of lands in fee, and being 
cejiuy que trujl of other lands, devifes them to 
A. for life, remainder to his firft and fecond 
fon in tail male, (going no farther) and after 
Ah death, without mue male, then to a 
charity. . ■ ^. is a tenant in tail until ijfue 
born, faving as to the truft eftate. Attorney 
General dina Sutton, in Dom* Proc. i Wilt. Rep. 

754- 

* Devifeto-^, for life, and after his dc- 

ccafe to the heirs-male of the body of A. and 

the 
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the lieirs-male of the bqdy of fuch Beifs- 
niale, feverally and fucceffively as they Ihall 
be in priority of birth, hfc. remainder over j. 
^^ — ^whether this b^ a tenancy in tail^ oi^ 
' for life 6rtly ? Legate and Sewellj i Will. R(^ 
^87.— Fili^si Verm 551. Si C^— 1 Abr^ Eq^ 

394- Pr7*,. . ., s , :, 

♦ A devife by a father to i, fecdiid fon and 
ijis heirs for ^ver^ and for want of fuch heirs, 
then to the right heirs of the teftator,-^ — -is 
an eftate-iail ; but, had the devife over been 
to TLjirattget^ thefecondfon 'v^oiild have ta- 
ken afee-fimpie^ and confequently the devife 
rver hctd been 'Void. In B. R' Nottingham and 
JenningSy i Will. Rep* 23. 1 Ldi Raym. $^%. 
&. C. Salh 233. ... , 

* A. madea will as folldA^^s, y/z. *^ t give 
^ famyeldejl heir-mate- and his heirs ^males for 
•* ivety all my lands in fuch a pi ace ^ and if 
*' there be a female^ fhe to have til. per anm 
•' as long as fhe lives*^* Teftatbr had two 
fbns, the eldeft died in his lifetime, leaving 
% daughter wha was the heir-general^ yet 
th^ younge/ifon was adjudged to fake the lands^ 
Baker and Well. T. 8. W. Rot. 1484. C. V. 

V ide this cafe cited in Prec. in Chan. 

468* ^rhis cafe is reported in i Ld^ 

Raym. 185. with a d^al of variation, viz^ 
•^ I give to D. my elde/i fon^ all that^ &c. io^ 
•' him and his Imrs-males for ever ; if a female^ 
*' nvf next heir fhall allow and pay her 200/. 
*^ in money at 12L ayear^ out ^ the rents and 
^ profits^ and hefjjall take all the refl to him-- 
feif I mean my ?text heir and his hejrs^ 
•' male for ever.*^ D. the &h dies, leaving*. 

iilu^ 
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tflue a datigliter, theleifor of theplainti^, ofl 
whom the younger fon of the teftator had 
entered, t^c. the court after great confidera- 
tion, adjudged, that this devife gave an e/iate* 2 Ftot. 3 1 u 
tail ovLY to jD. and that tho' in a deed the 
words would have pafTed a fee, yet in a will, 
as tJb^ intention ^ the t^atfir appears^ the law 
will fupply the words of the body^ Ssfr. 

"* • One devifes his lands for payment of his 
debts, and then to A^ for life, with power to 
make leafcs,—— remainder to the heirs* 
male of the body of -rf.-— — tho* this be but 
a devife of a trull, and executory^ and ex^ 
prejfedto b^for life ofJ^ yet it is an estate 
TAIL IN A. barrable by fine and recovery* 
Secus of marriage articles to fettle an eftate 
on A. for life, remainder to the heirs nialc 
of his body ; this being an agreement to do 
a future aft, and in which the iflue are 
particularly confidered and looked (on as 
purchafors. BaJe znd Coleman^ i WilL Rep. 

142. 

* Devife to teftator's wife, for life, and 
then to be at her difpofal^ provided it be to any 
of bis children^ gives an cfiaitbfor iife, with a 
power to difpofe of the fee. Tomlinfon and 

, DightoHj in C. -B, .1 V^dL Rep. 149, 

* I devife all my lands in B. to my eldeft 
fon. Item^ I pve to my fecond fon C. all my 
lands ihD. alfo to my daughter I give 500/. 
to be paid as foon ks maybe, out of the afore- 
faid efiat&, and premifles, and M'ithin three 
years, if it be poflible ; the fecond fon has but 
sM efiate for Lif^-^ chargeable with the 500/, 

Redoubt 
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Redoubt ^nd Redoubt^ Vin. Abr. tit. Hevifi^ 
<<^a.) C i8. , ' 

* Where there is no devife antecedent, the 
firftfon of the wife cannot take by way of 
remainder. Ri%ht and Hammond "isf at*^ in 
M. R. Comym^sKep: 232.- 

* A limkatipn to one, to take and enjoy 
the profits of an eftate during hh life^ and at- 
ter hifi deceafc to the heirs^male of his body, 
%«rould make an eftatetail vjhere nothing ap- 
fears which explains the iefiator^s intention to the 
contrary J otherwife not. In C. B^ White and 
Collins, ibid, 28 g. 

* A devife that ifW. the pldeft fon of 
the ^t^ztoT Jhould happen ta die without ijfue^ 
that then, and not otherwife, after fT/s death, 
he devifcd k over to his fon R. and his heirs; 

Held that W. took an eftate-taij by im* 
plication. (7. B. Walter and Drew ^ al* Co- 
mynis^s Rep, 327. 

* y. 8. devifed lands to B. for life, and 
zftcr his' decczk to the heirs^males of the body 
of the faid B. lawfully to be begotten^ and 
his heirs for ever; but if B\ fliould die 
without fuch heir-male, then he devifed 

them over ; this is an efiate-tail in B, 

In B. R. Goodright and Puliyn ^ al*, 2 
Ld. Raym. 1437. Vide 2 VoL Jbr:, 

* An eftate was devifed to two fibers and 
their heirs, and that if they (who were the tef- 
tator^s daughter's) fhoulddie without heirs, 
then the teftator gave his eftate to his brother 

T. The court feemed to be of opinion, 

that this was an ejlate-tail in the two daugb- 

tefs, 
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terif bjit adjoUrned. In C. -S. Anon. 2 Air. 
Eq. 315. C. 27. ^ 

* Devife to A. and his heirs lawfully be- 
gotten, that is to fay. to his firftj fecond, 
Effr. fons. fueceiRvdy, ?5f r. gives A. but an 
eftate.for ///^. Z)tfWj ^nd Low^ 2 Ld. Raymi 
1 56 1 . Vide 2. Abr. Eq. 3 1 6i 

* J devife my lands to A. for lifd, and af- 
ter his deceafe, remainder to the heirs-male 
of the body of A. and to the heirs-males of 
fucii iffue-niale. ^^The C. J. was of opi- 
nion, that thefe words conveyfed ah eftate- 
ftf/7, to A. Burnet and Coby^ i Barnard Rep* 
iri B, R. 367. 

* if an dftatfc be given to a man and his 
heirs, ahdif he died without iffue, remain- 
der over ; thefe words arc explanatory of 
the word heirs^ arid make an eftate-tail. Iii 
C, -B. Brke arid $mith^ Coniyns^s Rep. 539. 

* Teftator devifed lands to A. for lifef^ 
remaihder td tniftdes to preferve contingent 
remainders during the life 6f A^ remaindei* 
to the heirs of the body of A^ - < this is 
an eftate-toV. Coulfdri and CoUlfon^ 2 VoU 
Abr. Eqi 318, C*. 34. 

Devife of ati eJlate-tdiL Annaly 1601 
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^ih. Of executory (ievl/esy contingent remain' 
^dersj and crofs ncmainders. 

Had. Com. A N executory devife is a future inierejh 
^ ^' ' -^^* Jl\ which cannot veft at the death of the 
lEa.Car. ^^ft^^Cj but depends ^ on fome contingency^ 
^3r/i 86,^0(1'^^^^^^ nnuft happen before it can veft. 
Jacob* sD\3. As if A. devifes that after his fon paid 
iaft edit, lo/. to his executors, he fliould have his 
term ; — this is a good devife of the term } 
or, if the devife had been to his fon after 
the death of B. this had been good to ve/i 
the remainder of the term in the fon, when 
the contingency happened ;— and this is, 
in effect, the judgment in Manning* s cafe j 
where a term of fifty years was devifed to 
£f after the death of C and C. ihould have 
it during his life ; it was adjudged, that this 
was a good devife of as much of the term as- 
remained after the death of C 

The great queftion in thefe cafes was, — 
Whether the difpofition of the term to C. 
during his life, was not fuch a total difpo- 
fition of it, that no remainder could \)e li- 
mited over : and as thefe' executory remain- 
ders feem to deftroy the former rules, {viz. 
that no eflate can be devifed^ but fuch as can 
bi made by conveyance in the life of the porty^) 
we will inquire how they came to be eftab- 
liihed againft them. — It has been long allow- 
ed in diancery to fettle terms in truji^ with 

remainders 
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I'emaindcrs over, which were to arife on 
Contingencies ; for they thought it very Je- 
vere, and agaitift natural juftice, fince a 
man hath as abfolute a power over his leafe, 
as he who hath an inheritance, has over it^ 
that he fhould be difabled from fettling his 
leafe, as he might his inheritance, to make 
provifion for his family, and the contin^^ 
gencies of it, which were in his view ; but 
the courts of law, (where the devifes as 
well as other conveyances were examined,) 
did not fo readily admit of fuch executory 
remainders of terms, becaufe it dircdty 
ilrwarted the rules of law ; for which reafon 
all the judges, in the fixth of Edward 6. }^fit. Jrg^g. 
delivered, their opinions, that if a term for Dyn- 74, a. 
years be devifed to one, provided that if 
the devifee die, living J. S. then to go to 
y. S. — that remainder was abfolutely void, 
— ^becaufe fuch a chattel intereft of a term 
for years is lefs than a term for life ; there- 
fore the law will endure no limitation over. c^. n^^ 45. ok 
But the courts were not long governed i)y^w 3 si.i. 
by this, judgment ;^ for tho* it might have l^ot. jirg. 9^ 
been reafoihtble < before the reign of Hen. '®* 
8,) when terms for^ years were very ihort, 
and lefs regarded than freehold, eftates, be- 
caufe they .were under the power of the 
freeholders ; — ^yet when the leflces found / 
their terms fecured to them hyjlau 21. Hen. 
8. cap. 15. (which impowered them to fal-. 
fify all recoveries had againft the tenant of 
the freehold, on feigned titles,) they began 
to fwell their terms beyond the compafs of 
a life; and the judges, in 19 Eliz. allowed 
of thefe executory remainders of terms by 
Y. 1 * devifes.. 
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^evii€$^ as they had bcfort by ^Way of tjEnft^ 
that men mghi di/pofe^ and fettk imm^ to an- 
Jwer ibexofnmoh cbnveniencies of ^ife* 

Theii the chancery, ^the better to fii: them 
iti it,) allowed of bills by the remaihdeif 
^ man, to doitipell the devifec of the particu- 
lar dtate to put in fecurity, that he in re* 
mainder dould eiljoy it according to the 
' limitation ; ■ b ut, this multiplying chan- 
cery fuits, they refolvcd, that there wag n^ 
need of that way, but that the devifee of 
to Coke ^f. a. the particular eftatefliould not have power 
5**y to bar the remainder man; fo that the 

t • 45'- 13^^ jj^ jj^gjj long fettled, that executory de-^ 
vifes are good ^ if the contingency is to happen 
within one life or two which are in being, 
for thete can be no tendency to a t>erpe- 
hiity ill that cafe, becaiife the lives will wear 
out. 
Cro*yac.ig^, If terthor devifes his term to A. for life^ 
%Ro.M.6io. the remainder to another, tho" A. hath the 
Cr9* B£a* f. whole term in him during his life, and fo 
no remainder can be limited over at com- 
Inon law, yet it is good by way of execu- 
tory devife. 
jRo4Ab.6i±. If terqior devifes his term to A for life, 
and after to C. his fon, then to the cideft 
iffue-male of C» for life, — tho* C. hath no 
iffue-male at the time of the devife, nor at 
the death of the devifor, yet if he hath iffue 
at the time of his deaths it fhall take the re- 
mainder by way of executory devife ; for tho* 
it be a contingeticy upon a contingency, 
yet being limited to fall out in a life or two, 
which rauft wear out in a life or two, it 
was adjudged good* 

. A. pofTeffed 
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A* pc^^d of St tcnn, devifes to Kis wife 8 Co, 96. h. 
for life ; and aft^: her death to his children ' -R^-^-^'^* 
unprefcFTed. /the wife died,'^-^^. (toeing 
the oQ^-chjld unpreferred,) (hall have the 
terra ; for an executory devife may be made 
tp a perfon uQcertain, for fo B^ was while 
the wife lived, for ftte might have bceij 
preferrecl iji the life of thp wife, and then 
jQboold take nothing. 

A, pofTefled of a tenn for ye^rs, dcvifeij Cro.yac^^eu 
^t to his wife for life, and then tljat J. his ^'^l^^- 
fon fliQuld have the. occyp^iou thereof ;is *^* 
Jong as he had iffue ; and if he died with* 
put iflue unmarried, in the fame manner tp 
another fon, the remainder over.--^This rci. 
inainder, upon the death of the fons un- 
married, wa^ adjudged good ; for ^ere the 
linfiitation is, if he dies withoi^t iffuc nn- 
married, then the reipaind^r ovef, wh^ich 
is on the matter, if he dies within the term 8 Co. 95. h. 
unmarried ; for he cannot have iiTue unlefs 10 Co 47* b. 
he marries ; and this is a poihhility which 
the Uw will ejfpeft, becaufe it will happen 
in a life ; and there is no difference between 
the occupation and the ufe of a term, or 
the profits of the land, and the land itfelf, 
or the leafe or farm ; for a devife pf any of 
them will carry the whole intereft y and tp 
this purpofe it was refolved between Par^ 
ker and Plumer^ in Cro. EUz. 19Q. 

A. devifes his term to his wife for her life, , 5;^, ^^o. * 
^nd after her deceafe to ^. his fon j and if Cro, Camej. 
B. died without iflue, then to C. ItwTiSiRo.Akeio. 
jidjudged, that this devife to C. after the + M^T- 
death of J?, without iflbe, was void ^ for^M/!^r^!^?J* 
finoe it could not veft wWle B. had iflue of ^ Rg.AbMu 

his 
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his body, the devlfe is no more than to . 
and the heirs of his body^ which wit hot 
doubt had been void ; for tho' men pre- 
fumedon the judges, when they firft al- 
lowed of remainders of terms after eftates 
for lives, and endeavoured to bring remin- 
ders upon cftates-tail within the reafons of 
thofe refolutions, and conceffions y yet the 

fift. 4r^. 6f court would never endure thofe remainders, 
becaufe // Is too foreign and dijlant to expeSl 
them after a man^s death without iffue ; and 
if they were allowed of, would make a di- 
reft /fr^^/«;/y, which is an undeniable rea- 
fon againft any fettlement ; for it is againft 
the nature of human affairs fo to fettle an' 
eftate rn a family, that on contingency or 
revolution of fortune the owner ftiall have 

I Sid, 451. no power over it ; therefore the devife in 

iJio^'d^'^iu fffis (afe'to B. /j an abfolute difpofttion of the 

term to him ; for ijfue is not a word of 

limitation of time^ (as Coke obferves in Leo* 
nard Love's, cafe, lo Co. 17. a.) fo that B^ 

:ii?(7.vf^.«3i,and his executors fhall have it no longer 
than he hath ijlie of his body ; but the term 
is totally in him^ and at his difpolkl, and fliall 
go to his executors during the continuance 
of it, and fliall never, for default of iffue 
of his body, revert to the executors of the 
devifor. Vide i Sid, 37. feems contrary. 

ZtfJ/* Ar ^^ tenant in fee-fimple devifes land to A^ 
'^^' and his heirs, and if he dies without iffue 
iji the life of B. then to B. and his heirs j 
— ; — rthp* this be a limitation of a fee on a 
fee^ yet becaufe the remainder to B. muft 
veft on a contingency, which will fall in a 
life, it ha^ been held a good executory re» 
ijiainder. 

If 
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If J. deyifes land to his executors to be 
fold, if the heir fails of payment at fuch a 
day, this is an e:?^ecutory inter eft to them : 
fo if the devifi? of Boroxigb Englijh lands had. ' 
been to the eldeft fon, faying {xa^ a fum to 
the younger fons, and that in default of 
pilyment, the land fhould go to them and 
their heirs;—. — rtho' the \:ox A paying in a> 
will amounts to a condition^ yet becaule ,thatf 
muft defcend to the devifee or hflr, and .; • -'^ 'v . 
no one elfe can take advantage cf his de- ^-? -v ^ • 
fault, they adjudged it an executors devife iA 
ibe younger fonsj which was to veil dn th6 
default of payment in the eldeft ; and iri 
Hannifworth's cafe, (which is the fame iJ^^^f^^J-g^'- 
efiFe^i,) they compared it to a devife, that if 
the eldeft fon did not pay all the legacies^ 
then the land Ihould go to the legatees ; Iri 
which cafe it had gone, without doubt, for 
non-payment to them; and tho' Vaughm Vaugban' i^jy, 
cites this cafe as parallel to Gardiner arid 
Bhcldm^ yet I conceive the law will mak6^ 
great difference between ;-^for in the former 
cafes the future devife was to veft on a cotit 
.tingency of th^ teftator's fon and daughter* 
dying wit/jout ijfue^ which is very forei^ri 
and[ diftant, and looks diredly to a perf>^ 
luity ; for fliould that future intereft be ' ' ; ' < 
good, the judgment in PtV/ and Browf's'^ ^ ' ' -r;'^ 
cafe would prut eft it from any recover;^, ;V" \ 

or other alienation of the heir, which wi^i^M ., i. . '■ ^ a 
perpetuate an eftate in a family that ctiuW 
not be docked ;-rr-rthere is a difference^ fe 6>/j.>r.593. 
tween Pell and Brw:n's cafe, and this, of* ^'^^'' '^^'*' 
Gardiner; for, in the former, the devlfof ^]^''^,v .^i. 
having three Jons ^ A, B, and C devifed hi^ iZu^hamn^ 

land ' 



^ 
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land to -B. and hi^ heirs, paying 20/. and if 
' jj. died without iffue, living -^.-r — ^theil to 

A. and his heirs : in this cafe they firft ad- 
judged it a fec-fimple in B ; alid yet a good 
executory devife /e A. in fee j but this was to 
veft on the fingle life of ^. for if B. died 
without iffue, living A; or without iffuc . 
after the death of ^. th^n his future 
intereft was never to rife. 
\ Leo. 17^$. And in this cafe it was adjudged^ 
fro.Jfac.s93 that the recovery fuff^red by 5. could »^/ 
bar the executory iptereft of A. ■ f or fince 
all future devifes depend on the fame rca* 
fon, to allow the particular tenant to de* 
ftroy one in any cafe, would be in ^cffed: to 
make all fuch devifes void, or at leaft up* 
certain, which would be very fevere, it be- 
ing diredly again/i the intention of the te/lator^ 
and of ill confequence to others: for then 
Jhould a man devife that his heir fhouldpay 
fuch a fum to his executpr, or fuch porti* 
ons to his yo^nger children, or they to have 
the land ; — ^it would be very unreafonablq 
to allow the heir a recovery, or any other 
means to fruftrate the pious intention of the 
father to provide for his younger children^ pr 
for payment of hi^ debts. 
I Lev. 11,12. A. has iffue B. an4 C two fons, and de* 
I Sid. i7» 4^- vifes his land to B. for life, and if he diejsi 
^ott ^ without iffue living at the time of his death^ 
Mam^zSfZg.^^ ^* ^md his lieifs; but if B. had iffue 
■ living at the time of his death, then to the 

right heirs of B. for ever. This is a con* 
tingent remainder^ and no executory devife 

to C. for B. took only an eftate for life^ 

by the express 'words of the wHl\ and the 
* - remainder 
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remamder to C (which was to veil on the 
contingency of -^/s having m iffue at the 
time of his death,) was not in abeyqnce in 
the mean time ;■■ i . ■ yet they would not aU 
low the reveriion to be in him fo as to 
merge the eftate for life, and confequcntly 
to deftroy the contingent xemainder. 

Baron and feme feifed to them and the 

heirs of the hufband ; the hufband de- 1 ^«^ 135, 

vifes the land to the heirs of the body of ^3^- 
the wife, if they attain to the age of four* ^''•^'"' ^^^^ 
teen years.rr-— The wife having no iffue at 
the tinae of the devife, admitting a. devife 
to one not in ejfe to be good, then this is 
good by way of executory devife^ to veft on the 
contingency of the heir's being born, and 
jirriving at the age of faurteeiv 

-A^ hath iffue three fons, and by will dc- ^ /-«>, 201. 
vifeth /G^ tenmenjt to each of them ; and fur*. PoUexf, 47^ 
ther fays,—: — ^" That when either of the ^^''^c^"«*^ v. 
" faid children ,fhall die, thchoufes, lands, ^^^^^<^ 
^^ and good§ whatfoever I have now give^n 
^' them, ^//^^ EQUALLY DIVIDED between 
^' them that are living^*^ — without expref- 
|ing any eftate to fupport the contingent 
remainder*; apd if contingent remainders 
do not veft during the continuance of the par- 
ticular eftate, or at the inftant it determines, 
they are deftroyed ; but whether the fur- 
vivors took by way of executory devife, 
or remainder executed, — is not clear from 
the books \yhich report this cafe : Levinz 
fays, the judgment was, that the furvivori 
took by, way of executory devife ; — Polle:^'^ 
faihy^i it Ihall go to the furviyors- 

But 
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X Bulp. 6i. But taken either way, it differs from tlie 
€ro. Jac. 460. ^^^ ^f Wdod and Ingerfole ; — ^for there a man 
PoHexf.^Zu having lajid in ihree -vilh, devifeth the land 
* ^' oj \ viLL t9 eacbf»n ; and if any of his fons 

die, then the one of them, to be heir to 
the other. — In this cafe there were no re- 
maindef 3, nor any other eftates ^ivcn^ to 
. the younger fons than an efiate for life in^ 
poffejfion ;— ^but on the death of his eldeft 
fon, bis heir took his part by defcent : the tniQ 
reafon of tlje judgment feems to 'be, be- 
caufe the words, ^' If any of his fons die^^ 
. ^' THEN the ONE to be the heir to the ofher^^ 
were void for the uncet^ainty^ which of the 
two furvivors Ihould take when th? eldeft 
died, 
3 C9. 19, 2Q, ^' devifed lands to his executors, till his 
jBor-aJon'sc^k fon {bould come of age ; and when his fon 
PoJIexf, 486. Ihould cwne of age, then he ftiould enjoy 
3 Co, 21, ^j^^ j^j^j fo^him and his heirs.— This is 
rcfnainder executed in the fdn^ and no 
contingency ; « n for the words when and 
ihen^ in this cafe, only denote the time when 
the rem^iindcr is to execute, and will no 
more- make * the remxinder contingent — i 
than in the common cafe, where a leafe is 
made for life, or for years ) and after the 
dcceafe of the lefTee, or expiration of the 
term, then to remain to another : here tho* 
the words be after the term that it fliall re- 
main, yet it is aprefenf^ and no contingent 
remainder ; — for whev<: words r^fer to that 
which muft needs happen^ there fltall be no. 
contingency. 
Cro.Jae. ^95. A man having two fons, devifed parcel 
chadoci v. of his lands -to one and his heirSj. the reft 
Cow/sy. . . t 
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to the other and his heirs ; and forth v wiUv 
cd, that the furvivor fliould be heir to the 
other, if either dies without iffue. — ^The 
devifees were tenants in tail, with remain- 
ders in fee, executed of each others part. 

j4. having iffue five fons,. (his wife being ^y^r 303. 6, 
en/tent,) devifes two thirds of his lands, to ^''^»?^^- ^5^* 
his four younger fons, and the in '^^^^^^ fa //rj^T^ ^^^^ 
mere, if it were a forij and their heirs ; and ■ "' . 
if they all die without iffue-male of their 
J)odi^s, or any of them, that the lands fliall 
revert to the right heirs of the devifor :— 
by this devifr the younger ./i^/x were tenants 
in tail in pojfejjion, with crofs remainders to 
each other, and no part fhall revert to thq 
heirs of the devifor, till all the younger 
fons be dead without iffue-male of their bo# 
dies. 

But where a man having three fons^ and Cro,yae^6^i^, 
feifed of thre^ houfes, devifed a houfe to each ^^''''^• 
fon, ind his heirs, with this provifo, that ^^''<^^^» 
If ^7// his (kid children die without iffue of 
their bodies lawfully begotten, that then all 
his faid meffuages fhall remain and be to J* 
S. and his heirs.'.— In this cafe there fhall be 
t2o crofs remainders to the fons;— but on 
the death of any one of them, his part (hall 
go immediately to J. S. who is not obliged 
to wait till they all die without iffue, to 
take it all together. 

^. being feifed of two meffuages, and hav- ^^^^^ ^, ^^ 
Ing a fon and two daughters, by three fisvcral Dyer 33a i, 
venters, devifed one uieffuage to B. [}}^f^^tighan 267, 
daughter) in fee, ^P^^ther to C. (his diugh- ^J^^f^^^\ 
ter) in fee; and if C died before her age ^*^* 
pf fixteen years, i?, theu Uvingi then her 

l^art 
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part ta go to B. iq fee ; and if 5. died w|tb^ 
out iffue, living* Cr-r-tbei?^ C* to have her 
part *o her and her. heirs ; and if bath his 
daughters died without iflu^, thep both of 
the mefluages fhould go to hi^ fon in fee-:7 
C died without ifiue, and her part went 
to the fon, and not ta the furviving daugh<f 
ter, becaufe the i,ast ehufe ct^u4 ^0 ^rcfi 
* tejfuiinder. 

J. S. having i7ya« andyjyr daughters^ an4 
being feifed of lands in fee^ aqd pf a Jong 
term, devifes all his eftate in 2?- (where the 
V freehold lies,) and likewife in S. (virhere th§ 
lerm is,) to his fort and bis b^irs^ and if ho 
die without iflue unmarried, then to hi$ 
four davighters, and if he marries aAd die^ 
without iffue then living, and haying a wife, 
then after the death of fuch wife, likewifij 
to his four daughters-^He//, for the plain^ 
tiff in the w^rit of error, made two points ^ 
— firft^ whether hereby ^n eftatiB in fail of 
the freehold lands paflTed to the foil, and th^ 
remainder to the four daughters,— or, whc» 
ther the eftate to the fon was a fae^ and it 
came to the daughters by way of exccut 
tory devife ; and thai it was a fee to the fon, 
and good to the daughters by way of exc» 
cutory devife, he cited a Cro. 590. Rol. tit. 
EJiate^ 835, 836, and this point was yielde4 

by the counfel on the other fide. Bu| 

to the 2d point, if- this remainder of the 
term was good to the four daughters, he 
argued that it was, and cited Dyer 74, 358, 
Covu 590. 2 Cro. 46c* and faid, that the 
reafon of the refolution in Cbi/d and ^ay-i 
kfs cafe was, for the repug^nancy^ for having 
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firft devifed it to the devifee and his affig- 
hfcfcs. This was oppofed by the bthef fide, 
and Child and ^ny/e/B cafe rdiedoti ; as alfo 
koiL tit, tiemfe^ 6ii« heventhorp and .4/^- 

Uf% tafe. ^Time was given for further 

argiltti^nt: JFli?// cited O?^ 590, and 'Lowe 
and Windbaffi*^ cafe, ai Gar. 2* reported in 
MgJ. 50, M. 33 C^r. 2, A jR. Sommers 
And Xiibboni Skin. Rep^ 1 44. 

An ixecuterj devife need not veft Is a r^- 
ttiaitider nmft, to injiante that the particular 
jeffclte determines ; but that ihe law ivould 
fuppoft it without a particular eftate^ and ex- 
peQ: it (hould take, per Scro^s^ who cited 
the cafe of Smw and Ca/^r, 1 9 CJ'/ir- ^- jR» 
But iVbr/A anfwered, that /i&^n there muft be 
^H apparent intent of the devifor, that it 
!iiould hot till a certain time, notwith- 
ftandiftg the particular eftate determines ; 
mnd that he faid was the cafe of Snew and 
Cuthfj^'-'-^iox thete the devife was to the 
iieir of y. S. when he comes to the age of 
fourteen years. HiL 1677, ^ide i Freetju 
'R^p. 244. 

A will ihall ne^er operate by way of exf* 
cutory devife, if it. may take efieft by way 
of remainder, i. e. if there is a particular 
eftate fufficient to fupport it- CartL gte. 

Favourable diftinBiom bav€ been always ad- Vide Bur. i* 
mitfedj to fupply the meaning of men in-iheir ^- 233> 272* 
loft wills; {a) therefore a devife to ^. tiWf'^^^' 4^, 

^ 2 Bur. 770. 

■' - — •■ ^' ' •' >■ -^ * ^ anie |0*. 

(tf) MiftakeS in the making of wills are ncvcr'to be 
fappofed, if any conftrtidion that is agreeable to reafon 
««i ht fgiHid Ottt« T* Atii I Fi 415- 



62 Law qf Devtjki , 

he be of age, then to S* and bis heirs^— ^-* 
this is an eftate for years in A. with a re- 
mainder in fee ^ to B.^ And if fuch a de- 
vife to A^ who is alfo made executor, 01* 
for payment of dfbts, it fhall be for a cer- 
tain term of yearsj /• e. for fo long, as ac-» 
Wording to computation he might have at- 
tained that age, had he liyed#— Contingent 
i*emainders are at the common law,. and 
arife on conveyances as well as wills i one may 
limit an eftate to A. the remainder to ano- 
ther ; — and fo it may be by devife, If the 
intent of the patties will have it fo ^ — but as 
at the common law all contingent remain- 
ders fhall not be good, fo in wills, w^yj^rA 
latitude is given ^ as //"none could be bad ;-'^ 

THEY ARE SUBJECT TO THE SAME FATE IN 
WILLS, AS IN CONVEYANCES* An CXCCU- 

tory devife needs no particular eftate to 
fupport it, for itjhall defcend to the heir till 
the contingency happen ; it is not like a re- 
mainder at common law, which muft veft 
eo injlante that the particular eftate deter- 
mines : but the learning of executory de- 
vifes ftands on the reafons of the old law', 
\vherein the intent of the devifor is to be ob^ 
ferved; for, when it appears by the will, 
that he inttnd:^ not the devifee to take but 
in futuro^ and tip difpofition being made 
tnef eof in the mean time, // fljall then de^ 
fcend to the heir — //// the contingency happens ; 
but if the intent be that he fliall take m 
prafenti^ and there is no incapacity in him 
to do it, he ihall not take in futuro^ by aa 
executory devife. 2 Mod^ 291^ 292^ 

Therefore,. 
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Therefore, every claufe in a will {hall be 
Conftrued fo as to take effect according to 
the teftator's intent, if it is confident with 
the rules, of law, Jtk. i Vol. 416. 

Thq' a perfon*s name may be toiftaken iii 
a devife, yet if made out by averment to 
be the pcrfcn meant^ the devife to him is 
good. Any thing that amounts to a defig- 
natio perfona is fufficient, ib. 41,0. 

A general introduftory claufe is a key to 
EXPLAIN particular devifes in the will. -4»** 
naly 143. 

Negative wofds in a will, will not difin«- 
herit the heir, but they are proper to ex* 
plain other parts of the will. ib. 

Se«j?|^here, by the rcverfion of the lands, 
out ^/^hich grounds rents were reverfed, 
paffedby the devife of the teftator^s ground 
rents, ib. 144. . 

By the civil law, when a teftator bequeaths 
a certain thing, .which he fpecifies as being 
bis own^ the legacy will not have its cffeft^ 
unlefs that thing be found extant in the fu,c- 
ceffion. — ^For example, if the teftator fays, 
x" I bequeath to fuch a one my watch, or, 
" my diamond ring," and there is not found 
in the'fucceffion, either watch, or diamond 
ring, the legacy will be null. But, if he 
faith, ** I bequeath ^ diamond ring, or, a 
watch," the legacy will be due, and have its 
effect. Domat 2 V. 159./ 21. 

In cafe of executory devffes there can b^ 
NO LIMITATIONS over. 4 Mod. 259. 
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Orte devifes all his lands, affet the death 
bf bis executors^ to A. and his heirs fof ever; 
but, if he dies, leaving no fon, then to B. 
This is a good executory devife to Bi if ^; 
dies without iffue, becaiife the contingency 
Musft happen within the compdjs of a Hfe^ io 
no danger of a perpietuity* Free, in Cham - 

Ari exetutdry devife to drife wiihifi the com^ 
pufs of a REASONABLE time — is GOOD ; twen- 
ty, nay thirty years haVe been thcfught a 
i reafohable time ; fo in th^ compafe of a life, 
or lives \^ ^for let the lives be eveffo many^ 

THERE MUST BE A StJRVlVOR, fo it is but a 

length of that\\h\ but the court were foi* 

not gbing ond ftep farther, becatife tf:^fe It- 

^ mitations make the^ efiate unalienable ^^^l^-^tKY 

l^XECtTTdfRY DEVISE BEING A PERPETUITY^ 

AS EAR AS IT GOES, VIZ. au eftatc unaKeha-* 
ble, tho* all mankind join in the convey-^ 
ance. Salki 2294 

Devife to the frji ilfue-tnale of ^. {A* 
having «(?«^ at that time) is void. Vide Ca^ 
in B. R. temp. W. 3. ^78. §alL 2%^^ , 
y, S. being tenant fot life, With temstiii^ 
-, der to his wife for life, remaindet to his 
own right heirs, made his will thus, ^f Itenti 
'* my land at IV. my wife M. is to etijoy foi? 
^* her life^ after her death it of right^ goes to 
** my daughter Elizabeth for ever j prpvided 
'^^ Jhe has heirs ; but if my daughter dies be- 
** fore her mother, or without heirs; and 
*' my wife M. fliall marry again, and hav6 
" heirs-male, I bequeath all tny faid right 
** in W. Sff^. to HER heirs^male by her second 
** hujbandj thinking I can never fufEdentiy 

reward 
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**. revrj|r4 ^cr !oY.e; provided if my fajd ' 

^ wifcfliould marry a^in, and fail or helrs- 

** m^le, apd my daughter fiiouid fail of 

** heirs, then I devife 50/. annuity out of 

« W. tffc. to my brother D. 5/- And de- 

vifed other annuities charged on the lands 

to fevcrai perfons, who were his heirs at law^ 

t>Ut HE MADE NO DEVISE OF THE LAND TO 

ANY ONE. The wife married a fecond huf- 
band, and hid iffue-male, but died before 
Elizabeth the daughter, who died withou.t 
heirs.— ^In ejeftment, the lejfors of the plain' 

trff wer§ heijis at law, tjic defendant 

was the heir male of the wife by the fecond 

huflDapd. ^On the trial a cafe was made 

foj" the opinion of the court : firft objeftion 
was, — that the jirfl claufe w^s a devife to the 
djtughter in fee^ ,yet that was afterwards 
controuled and quali^ed by fubfequent 
word$, ?nd it was intended to be to her and 
the heirs of her body only. Per cur\ The 
perfon to whpm the devife over is, /. e. 
Heirs mate of the body of the wife by the 
fecond hufband, he is a stranger, and 
where the devife over is to a ftranger, that 
wll not alter the con/irudion pf the will from 
what it would have been without it ; — fo that 
it wijl <:ontinue a devife to £. in fee-simple ; 
fo is 2 Cro. 415. and it is law now, apdnot 
to b^ drawn in quelHon, tho* it was once 
difputed, — A devife to a granger will not 
zlter zpo/itive devife to a perfon and his heirs. , 
— ^But when this devife is over of a rent- 
charge^ or annuities charged on land to the 
h^ir at law, and fliews what was meant by 
heirs in the firft place, then it will be a de- 
F vife 
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yife to J?, and the heirs of hek^ody, remaia-^ 
der to the heirs-male of the body, of .the wife, 
with a devife over to thefe annuitants ; — 

• and there is no difference, whether the de- 
vife oyerbc of the lands, or of an annuity 
> charged on them, becaufe in the lajl place he 
could never intend t}\e lands themfehes Jloould 
pafs to the pcrfons ia whom he had given the an^ 
nuities- — Secondly, per Cur*, the firft claufe 
is not a devife to the Wife, or to E. for 
they were fettled on her for life,— and what 
IS faid as to the daughter, is only a decla- 
ration of the devifor what the eftate and 
condition^ of the eftate was, aad how fhe 
eWas to enjoy it ; and he could not fay of 
right (he) w^as to enjoy them, if fhe claimed 
under the will : — ^the confequence of this 
•IS, tha,t the la?ids defcended to £. as heir at 
JLAW, anci the devife to the heirs-fnales of the 
wife by a fecond hufband will be contiti- 
gcnt ; firfl:, Whether E. fliould die in the 
life-time of the wdfe, (which muft happen 
within the compafs of a life;) — next con- 
tingency, if the wife Hiould marry, ^c* 
aftd have heirs of her body by a fecoiid* 
liufband.-.^r:-— Butthp' (as in Lloyd and Carys 
cafe,) ilic might have heirs after his death, 
and not within the compafs of a life, yetyi 
fiear^ as there could be no inconvenience, 
if it flicul(» take effecl {as) an executory de* 
Vife in fuch a cafe. But this is not fo here ; 
for if the words are taken disjunclively,'— 

If ^^y daughter dies in the lifeti?ne of her mo^ 
ther^ or without heirs ^ — the contingency ne- 
ver .happened, becaufe the daughter furvived 
the mother^ fo thb devife could never take 

effect 
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effect, but will be void.-^— If taken- copula- ^ 

tively, and for} taken for (and J — it will 
be hard to t\ijrn » words out of their natu-, 
ral fenfe and import, unlefs there be a plain 
intimation of the intent of the devifor fo 
to do. How doth the devilbr intend it 
copulatively ? What occafion is t&ere for 
It ? For if the daughter forvived the mor 
ther, he might intend it for her in fee / 
why ihould it be taken, if my daughter 
dies without heirs in the life-time of Eliz* 
{a)? Thirdly, if it were fo, the devife over . 

cannot take effeft, becaufe the contingency ^^^ ..J^ 
never happened* Fourthly, the death of the ^^^^^ 
daughter without heirs, is too remote, and 
devife over is vpid* The devife of the an^ 
jiuities is to take effeft in the nature. of are^ 
mainder ; and if the firft cannot take, efFeft, 
all that comes after it cannot take place, it be- 
ing not to- take effe^ but a^ a remainder, 
and then not at all : next — if the wife fliould 
marry again, and'have a fen, and ihoul4 
die. without heirs males,— this is all too re- 
mote, fo the (ievife over is void, becaufe to 
commence an a contingency too remote ; and if it 
cannot be ^ood by way of executory de- 
.vife, then, it, muft be by way of remain- 
der. ; and it cannot be good as a remain- 
der ; becaufe there is no particular ejlate to 
fupport it to any one ; for there was no particu- 
lar eftate at all, what went before being 
only a declaration of what did belong to the 
daughter, and as this contingent remain- 
der had no particular eftate antecedent to . 
it, // is void. Not good as an executory 
4evife, becaufe the contingency never hap- 

F 2 pened, _ 



j[«tMid> or if it did hiappefi. It wm tod M* 
inote, and fo roid, tlierefbte th« wteim at? 
LAW Atfw 4 goed titU.^ — FMthly, If the 
feft of the wife by th« fec^Ad huflxuid 
touM take,, h^ would tak« a fee-fitnple, fo 
that the teftator was mlftakefi k the law } 
S&t ht thotigk ht had devifed to hi«n but 
a«i ^ftate-t^L Judctntttt f« plaintJtf, S. 
y Ceo. i\ B4 R. Wrigit and Hammmd^ 2 JfM 
Eq. 558. /A II. r/fK Aif^ tit. DeiHfc{L* 
a.) C^a?, 3^4 S. C-inMidem veriis^ 

J. feifed 4h fee has two foo$, it. and Ci 
Wh iiiimarried, ttnd deviCefi his lai^dg to 
tfuftees for fiv« huftdred years, in truft to 
j3ay 50/. j!>(?r /?»!«2/9« to his 'ddisft foil ^, for 
iife, 'With pow^of diftr^fs, aftdon fevctal 
ty^tt trufts (feme of which at€ i^mot^) re- 
ttiaimier'to the firft ami every other foil of 
j&. in tail, remainder to C th€ fecond fon 
for fife, remainder to his firft^ €ff^ fon fai 
tail, remainder cFvcr. By the better opi- 
irioh, this is a ^od exectttary dei^fi to the^fir^ 
Jon xf B. it- 1712. G^9pe and Qonff^ in B. R. 
2 Will a8. 

J, devifed a term for years td^his wife 
lor life, reminder to his fern ;a&d da;Qj^ 
ter ; this h an ^.v^ra/^^rjr.devife. a Mvd. Ca. 
in Law and '£q. <oi. 

A. feifed in fee, land, having tlutee fons, 
CG. E* nnd R-) devifed Btackacr^ to G. his 
eldcft fbn and to his hAt^^-^^White-acre to £. 
his fecond fon and his hrfrS)~and a rent. 
charge of 50/. per itnnupi ifTning out of • 
W/jife-acreio R. and his heirs ; provifo that 
If ehba- of _his fons die without iifue, the 

other 



and Revocatiws. 0^ 

other two tivlng^ fo a» his eftote Ia lands 
ihould come to the other two fops, then 
the rent ftmild ^afi.'-^. died^ kaving iflue 
the defendant, and R, died ^;^x iffue ; fo 
this contingency could never happen, be- 
caufa G« h:^ iffue, and he being dead, and 
R. aUb \vithout ifl'uj^, their dfi^es in lands 
ccrald never come to two, where £. alone 
was Airvitring y^'-^'Cngo the rent charge muft 
defccnd td^defendant ai heir at Im^f^ being 
the fon dl G, the ddeft fon^ of the teftator, 
(or tins h 0n iHieutrn'-y d^i/k i$ ta% on tbi 
contingency cf one dyir}g in the life-time of the 
other tiooj which contingeiftey muft arife 
within the compa& pf oije life,.'-Mf^-othe^ 
wife it is void ;*i^-«^t u fdain the teftator 
intended this benefit of furtivorftip during 
)mfons lives only, jitdgment for defei^ 
ant, I Mod. Ca. in Law and £5^.347^ 

Devife of a pet fonal eftace to A. for Hfe^ 
and afterwards £c« her ehildt^m the yearly 
intereil ^nd produce to be for th^r maiAte'- 
nance, until the fons Ihould be twentyt 
pne, and the daughters eighteen, at whicl^ 
yefpediye ^ges their rel^Aive portions tq 
be paid them, jiiid for want of fuch iflue, ' 
then to B. A x di,es without iflue, the de, 
vife over to B. good, the words [^for want 
of fuch iffue ] being tl^e fan^e as [^fir want of 
fuch children\ 2 Will. Repn 421. 

A conftruftioh in favour of executory 

devifes to fuppqrt the intent of the teftator, 

will be made either in the courts of law or 

Muity^— T — jif it may be done copfiftently 

' ^ witij 
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with the rules of law. Ca. in Eq. temp. 
Talbot 44. ' ^ 

Aq executory devife of an eftate of inhe- 
ritance to a /grandfon unborn^ when he fhall 
attain the age of twenty^one years, is goodj 
and there is no danger of a perpetuity, ib. 

Teftator devifed to A. and his heirs, and 
if he die before twenty-one, then to J5»anci 
his heirs ; — A. died before twenty-one, but 
-B. died Z^^^r^.him, yet 5/s heir may take un- 
der the executory, de'i^ife. Vide\ Abr. Eq. 
342. ^.21. cites Vin. AJbn tit* Devifi. (L. 2.) 
Ca. 38. . . 

In the cafe of King ^nd Wiibers (11 Juljn 
^ 735-) ^ contingent devife of a perfonal ef- 
tate was held to be not a.poffibility only, 
but an intereft ve/ied and tran&iifSble, per 
Lord Talbot y and affirmed in Dom' 'Proc\ 
Ibid. ' -.. . 

How far the words of a will flxall be faid 
to convey croft, remainders, or not- See 
Annaly^ 22. » 
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5/A. Of terms for years^ and uncertain in^ 
terejl. 

IF a man devifes land -to his ekecutors for 8 Co, 69. a. 
payment of his debts, and until they are Cro,£/k.^i^ 
faid^ the remainder owr;-?— th^re is no ^^^'.'^'^•^^9? 
doubt, but the remainder is good ; but the ^ f^. '^'/ ^ ^ * 
queftion was, " What ejiate the execuiort 
had ?^* For there being no particular eftate 
expreffed, if they fliould adjudge an eftate 
for life, then their eftate might determine 
before they received fufEcicnt to anfwer the 
end of the dcvife ; for on their death it 

could not go to their executors : thcrer 

fore it was adjudged an uncertain intereft, 
which Jhould go froia execu^rs t$ executors for 

PAYMENT OF DEBTS. 

If a man poflcfled of a term for years de- iSo^Mr.B^i. 
vifes the lands to another generally ; the 
devifee Ihall have ail the term witi?aut any 
fimitation to determine on his death, 

A. devifes his lands to his eicecutors tilk 3 (^<^' 20. h. 
bis fon comes of age ; the profits to be em- * (^l^^nu Cafes 
ployed in the performance of his will ; tho' '^3- 
the fon dies before he be of age. yet the in-* 
tere/i of the executors ca7ztinues till he mighT; 
have been of age, if he had lived ; for fince 
the intention of the devifor governs in 
wills, it might deftroy that, if the execu-. 
tors intereft ceafed on the death of the fon ;. 
and it is reafonable to believe that the tefta- 
tor, found on a computation, that the pro- 
fits 
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fits of the land would in that time anfwcF 
his debtSj l^c. fo that this iis a good devifc 
df the term until the fon ihould be ti^entyA 

OnCj'THO* HE DIED fiBFORE. 

Cro.Elix.zs2 • For this reafon it was adjudged between 
Smith and HaveriSy that if a tMXL devifed 
land to his \*^ife, until his Jin was ^ ttge^ 
to provide his children with nec€uari^$ 
that if the wife died before the foji wsls ot 
age, her iniereji did not deierfnine by, her d^atb^ 
bicaufe it was mt matter df mere cpnfi-» 
dence j-**-»^knd, according to the judgment 
in Dy€t^ it fliall go to her executors. 

2 Letm. 22 X. But if the devife had been, that the latidi 
ihould deftend to his^ fon, but that his ^t^tfo: 
fliould take the profits thereof until ihefuii 
age of hisjhn^ for his education,-***— -here i^ 
nothing devifed td'the wife> but a merectin^ 
jidence that jhe JhaU take the f refits for the 
educatr&n cflter Jhh ; and by the will (he is 
btit in the nature of a guardian, or bailiff^ 
for the benefit of the infant^ nvhidb determines, 
by her dedth^ and her admiiiHlratQi' (halt 
not meddle. 

4 Co. 82. -^' '^^^if^^d his lands to B. and G* and th< 

furvivor of them, until 800/. be riif(^d put 
of bis lands ; it was adjudged, in Gerbet's 
cafe, that £. and C ihould have thf land 
no longer than they might JiaVe T^ccived 

Cro.JER^.Sooont of It the profits ; and if a ftranget eo- 
terl after the death of the devifor^ tMy 
may haVe their adidn for the mefne pro^ 
' 1, ' "■ '' " ' ■' ' ' :6ta^ 
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fits, but cftnnot bdd the land longer thftn 
the iiiiki migiit have been levied; for if 
that were a^ywed, they might make it iq 
eternal charge on the heirs eftate } but if 
the heir himfelf enters and diftnrbs them, 
they may hold oVcr> fi»r the heitJhaU have 
m bepttt tf his imm wraftg^ ot they msy 
have thetr a£tioH againft him, at their elec« 
! tioB- 

A term vas devifed to ,5. and if ho died ^ «^ 
within it, the rdidue to go to C. kftct ho^ ^ * 
attained his age of twenty-one years, 'B* 
died, and then C died before he came to 
that age: by this devife B^ bad t/je.wMi 
urm in him ; for if a termor devifes hb 
houfe or his term without more wordd^ 
the devifee has the whoi^ term, and thb 

RESIDUE OF IT, WAS TO GO tO C OH A |>R£- iRoM.Bxu 

CEDENT CONTINGENCY} which was whcn 
he came of age, which never happened ; 
. confequently his executors . can never have 
it ; and the executors of the devifor have 
neither an intercft nor a poffibility of one, 
becaufe hjs made a total difpofition of the term ; 

as if a copyholder for life, furrenders 

^o the ufe of B. for life, who is admitted, 

a^d dies in the life of A. A. fhall have 

no benefit by furviving him, becaufe the 
whole interest was surrendered ; 
therefore it was adjudged in the principal 
cafe, that the executors of B. fliould have 
the remainder of the term. 

If a term for looo years be devifed to A. ^ i^^ 264, 
the remainder to £• and the heirs of his 265. 
body,— the whole term is vefted in A. — Doufir.EarL 
and ' 
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and B. has only a poJfibilHy^ 'xcAmo.intereJi 
vejis in him until the death of A' b ecaufe 
by the ftrid rules of the common law, an 

ESTATE OF -FREEHOLD IS GREATER -THAN 
ANY TERM TOR YEARS. 

I BuIJlr. 42. A copyholder devifed his = lands to A. 
^yW V. ^ and B. his two fons, and to the heirs of 
Chopl^, f heir two bodies begotten :— ^and wills that 
reheji!'\l^S. ^^^^ ^^ them fliall enter at their feveral 
The rcafon ages of twenty-onc years ; and that his ex- 
of this, be- ecutors fhould take the profits until they came 
caufe the en- /^ ^^^/^ feveral ages of twenty^me years ; — the 
iofntenant^is ^^^^utors may take the profits until they 
the entry of ^^^ ^^^^ ^f fuU age*; fbr the wiH is no more, 
both. than that his executors ihali take the pro- 

fits of the land until, they accomplifli their 
feveral ages of twenty-one years, and/i&^;i 
they flxall have the land jointly. 



6th. Of 



and Rcvocatiofis^ ... y^ 



6th. Of devifes by implication. 

^ I 'HE law in conveying eftatcs did not Faugh. 261^ 
X regularly fuffer any to pafs by impli- 
cation, becaufe it is a manner of transfer- 
ring no way agreeable to tlje plainnefs and fo* 
lemnity of the law ;- — ^^as, if A. furrender 
to the ufe of D. and B. and the- longeft 
liver, and for want of iffue to B. therer 
mairider: over to C 1 » . . this being a con- 
veyance by law, was but an eftate for Ife 
to B. and no eftate-tail by implication ; but, 
as>thcre has been greater favour and lati, 
tude allowed in the difpofition of eflates by 
will, and in conftruftion of them, the 
judges, to fupport the intent of the devi^ 
for, where it is very apparent^ have admitted 
eftates by implication, tho* to the difinhcr 
ritance of the heir at law. 

As if A. devifes his land to his heir, af- 2 Leon. 260. 
ter the death of his wife, this is a good de- ' ^°' -^^'^• 
vife to>the wife for her life^ by implicaiion.j ^^^ n.in b 
for by the exprefs words of the will, the heir 
is not to have it during her life ; and if the 
wife has it not, none elfe can ; for the exe- 
cutors cannot meddle with it; but they ^''^•i?'''^-.75K, 
doubted in Morton's cafe in Cro. Jaa if the ^"^ '^ ^^V 
devife had been tp aflrcinger after the death ^BoUiell^. Mo- 
of the wife, whether flie fhould take any cCjun ^ Ttlden. 
tate ; for that is but a denionftration when Br0.Dev.s2. 
the:eftatc of a ftfanger Ihall commence, and ^/^^\^K 
it fhall go to the heir in the nman time^ who ^ 'l^;2oi! 

* ' •' " - OVi^ht SmartJe \. ' 

Scholar^, 
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ought not to be difinhcrited without the ap^ 
parent intent of the devifor ; -rthe au- 
thority of Brook \% ^irt&iy agiinfithat opi- 
nion ; for, he fays, if a man wills that I 
ihall have his land after the death of hb 
wife, that Jbe bath an ifiate for life bv 1m- 
Fz^iCATioN ; yet the later authorities have 
fettled thgt point, and with grbat rea^ 
SON ha'M preferued tbi right of the beir^ pn* 
lefs the implication necefiarily excludes him, 
as it does in the principal cafe. 
Fav L 263. ^* ^^ ^ ^^^ dcvifes all his pafture lands 
Cro^Car.i-iZ. wi jD. to his yourigeft fon; and alfo wills 
' that all bargains, grants, tsfc. which he had 
frozrt G/ihould be to his youngeft ion and 
the beirs of bis body i here it was yrfcflv^^ 
that the youngeft fon flicmld noi have an 
eftate-tail in the pa(hirc of D. by impHcatim ; 

for TUB WORDS OF A WILL TO DISINHERIT 
T«B HEIR AT tAW, WUST B^^ VERY PLAIIf , 
AND HAVE A CLBAR AND APPARENT IN* 

tent; and this at moft qould have 

been but a pofltble implication, (h^ tiid 
devifor might have intended his ion an iw 
tail in the pafinre; which is not fuffidient 
to deftrory the plain ^ title of deicent to the 
heir ix law. 
Cro. Joe. 75< A. leafes oa eondition that the ieffee 
Vaugh ±66. fliall not alien to any, befidts bis cbUdr^n 4 

iRo.At.S^.^ ^Xhc kffec dcvifes the term to H. A/i 

ion, after the death of hi$ wiie ;«T^T^t wasi 
aittjudged that the deviie was no breach c4 
the condition, as the wi£e took no eftate 
by in^lication^ for there can he bete but 
a poflSble implication at moft, and fince the 
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intent of the devifor is the beft rule to con* 
ftnic ^Ils by, it ^vould be abAird to fayj 
Aat the devifor intended to convey fuch 
an eftate which muft forfeit his own ; ■ 
therefore the executors ihall have it while 
the wife Hves. 
^ A man makes a perfon executor of all /^^. ;,, Sq. 

his goods, hnds and chattels ; and leaves 137. 

no lands, but lands of inheritance; thtf^ P^is^"- 
words will ^0/ oafs the lands to the exccu-^^'* ' 
tor, becaufe the hdr fliaH not be difinhe- 
rited without a neceflary implication in 
them, for they do not fignify a difpofition 
of thofe lands to the executor. 

^4zrt^ If it had been dcvifed to the exe- q^^^ j^^ ^ - 
tutors after the death of the wife, ihould v^gh, 361. 
Jhe have am ffiate for life ;— or, ihould the 
executors have it during her life, to perform 
his Will, and after her death as legatees ? 

A. felfcd of a manor, part in demefnes,;ifoar>/. 24. 
and part in ifervices, dcvifed all the demefnes ^augL 265. 
to his wife, txprxfihf for life, and all the fer- 
vices for fifteen years, and then devifcJthe 
v^ole ncianor to a ftranger after her death \ ' 
it was rcfolved. That the Infl devife Jhvuld 
KOT take effeR till a^ter her death ; and yet 
!he ftoxfld not haw the fervices for her life 
by iiiq)Kcation, but that the heir ihould en- 
joy ihe fervices after the fifteen years, while 
ftc ftiH fived ; for there appears no necef- 
lary irapfication, that flie Ihould have the 
whole for her life, with an exclufion of the 
heir, and a pojibk implication is not fuffici- 
ent to exclude him : for nothing but the 

apparent 
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apparenT inient of the devifor can do that ; 
' b ut, if the devifor had faid. That. af- 
ter the death of his wife and the ftranger^ 
the heir fhould have the manor ; there the 
wife by necejary implication fliall have the 
whole manor for heir life ; for the devifor's 
intent is plain. That theKeir is not to have 
the manor wJiile the ftranger and the wife 
live, and the ftranger cannot take any thing 
while flie lives. . :,...../. 

Cro.Elix.i6 From this it appears that the rule, viz. 
— — Where A devisee takes any thing 

BY AN EXP,RESS DEVISiS, HE 5HAL|- NOT HAVJ5 
ANY OTHER THING DEVISEl) BY TH6 SAME 

WILL BY AN IMPLICATION, — -7-is deftroycd* 
by the diftinciiqn of a; neceffary ^nd a pojfthle 
' implication ; for. the former .cafe proves that 
a neceffary implkaikn nJoiU give an.\efiate^ tbo* 
the devifce tqak by an^ esi^prefs devife, })efore^ — —^ 
' and, a pojfibie implicatidn is fuilicient in no 
cafe to convey an eftate 4n dijGin^erifon of . 
the heir, for that is the principalpoint -be- 
tween Gardiner 2.vid Sheldon in Vaughan^ 
where the words of the wijT^ appear to be, 

* That in cafe my foa G-. and M. and 

"if. my daugliters, die without iflue of 
*' their bodies, then my lands to remain 
" to my nephew W." .It was judged^ 
that the devife to G. being ,foi\ and heir, ' 
was voidy and that the daughters took no 
I eftate by that poflible implication ; but 
their dying without jiffue is only a defigna- 
tion of the time when the nephew is to 
take. 

J. devifed to his wife 600/. to be paid to 
y. S. for the payment of the lands he pur.. 

chafed 
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chafed rfhim, and are already ][^ttled on 
her for her jointure ; — : — the lauds were not 
fettled on her ; adjudged they did not pafs 
by the will^ by implication ; for there ap- 
pears no intent that flie fhould have them 
by the will, confequently they cannot pafs 
from the heir at law, by implication ; fo 
that the dcvifor was only miftaken as to the 
fettlement of them in his life-time. 

A. devifed all his eftate, real and perfonal, i CL Co, 196 
for payment of debts and legacies, and.de- J^?7- 
viied 100/. to his heir at law. This '^^^^Croitt'^' 
decreed a good devife /w/^^, but no implied ^"' 

truft arofe to the heir at law for the fur- 
plus ; for by that conftru£lion the devifee 
would have no benefit by the devife ; be- 
fides the legacy of 100/. to the heir at law, 
is in this cafe an ^xclufwn of the heir from 
any further benefit. 

A. has fonS) B. and C and devifes part 
of his lands to B. in tail, and the other part 
to C. . in tail, and if any of his fons died 
without iffue, that the whole land fhould . ^ ' * 

remain to ajifanger in fee ; C. died, yet 

the ftrangcr could not enter, into his part, 
for the other brother took it by iniplica-f 
tion, the words of the will being, " That 
•' the whole land Jhoidd remain io ajlranger^* 
which he cannot have while V//A^r'or the 
fons or any iffup of their body be living. 

Another rule relating to devifes by im- 
plication is this. That, where the devifee 

takes a particular ejiate of inheritance by 
zxPkesS' words in the willy fuch efiate Jhall 

^ * NOT 
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iio'f he EVhAR6ti> hj implication *y for fince 
<kvi&6 by implication arc allowed in fevour 
to wili§, thrat is 'icfhere the intention of the tef- 
tafer may be presumed, the juttees wiH fup- 
port it, tho* it be not exprefled in plain 

DfiT 17, 12. words, yet there is no room for fuch 

Bend.pL 114. conilrudion where the devifee hath an cf. 
^^ *^^^^ tate given him by exfrefs words in the Mrifl; 
I V^ntr. 23*0. for that wonld be to over-rule the plain 
meaning of the tcftator againft his owa 
words. Itierefore if A. devjfes to A for 
Kfc, the remainder to C and the heirs-male 
of his body ; and if it (hall happen that C. 
die without heirs of his body, then there- 

ntainder to D. This is but an eftate in 

tail-mafe to C. becaufe that eftate being giveq 

to him by enprefs words, ought not to be 

onrer-rukd by impikation, that the teftator 

intended him a greater eftate by the iwrords, 

' ** If he chance to die without heirs of his 

** body:\ 

1 Bulfi. 63. A devife to A. and his heirs-rnale^ and if 

I)y^ in Mar. Jie dies Without heirs of his body, then to 

171. a. remain to ^. in fee. This too is but an 

eftate in tail-maie to A. for the laM'' fup* 

plies the words ** of his body ;" and finco 
the dcvifor only gave it by exprefs words to 
him and bis heirs-male, it wouid be againft 
his plain words, to let in his i&ie female by 
implication, on the other words, viz. If 
he dks without heir oi his body. 

A. having iffue a fon and two daughters 
Bend!.2i2. hy feverai venters, — the (on died leaving 
Clatche^s tafe. two daughters ; — and then A. dcv-ifcs one of 

Dyer pelf. ' , hii 



'Im meAiages to J5. his own <iaughtef,. ani 
.lier heirs for .ever, an^ his other meffuagtf 
to p. his daughter, apd her hejis for ever ; 
aud. if .5.. died without iffue, living C then 
C, fliould have. J5*s part to her and her heirs '; 
and if C. die before the age of fixteen years, 
theri B. fhpuld have her part in fee ;. and 
if botfe^his faid jiaughters fliould die wit^i- 

• out iffue of their bodies, then his grand- 

4aiight0rs Jhould have th^, mejfm^ei. €<. 

died without iffue, haviftg.paffed her ag0 ^ 
of fixteen years* The grai^d-daughters had 
judgment iot , her part ; axid the \t^ords oi 
the will^ 1;/%.:., " If his two daughters died 
*' withput. iffue of ,tbeir bodies," did not 
create cro{s rennfainders of each other's part 
by implication, hnX. only denoted the time when 
the. heirs at. Jaw Jhould han^e the mejfuages. 
F©r, (fays the book^) No.fuph implipation 
will ferve >vhert.they:e is, an exprf/s gift and 
limitatipn wiU ferve when there is ai;i exprefs 
gift and limitation made to the devifees by 
the teftatpr hin)felf- 

. ,^. had three fpfts^ B. C. and D. and 
devifed lands to C. and D. and if C. 
dies .without l?eir^, Z). fliall have his part, 
and if .D. dies without heirs, B. fliall have 
it.^ The queftipn was, " What ejiate D* 
^^ ha4 in this inoiety? Fot it was agreed 
" that C had an ejlctte-tail by implication.^ by 
" force of the words fubfeqtient to the de- 
vife, i.' e. " and if C die without, &^r/' 
l<[udigate argued. That if the teftator had 
gone no farther, but- only faid, I devife 

,thefe lands to C. and I). neither of them 

Jjad had but an eftate/^r life / and then, when 

the teftator by fubfequent words enlarges 

G ^ th^ 
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the cftate of one of thero, and retains it 

to the part of one of thein, (by faying -B^ 

^ . flialihave it J the word " if* flialL relate 

only to C/s part, that was befote devifed to 

D. if C: dies without heirs.-^- ^The court 

inclined to this opinion, That D. had but 
an eftate/or life in his moieties, becaufe im*. 
plications that carry ejiates ought to be plain 

AND STRONG, fo gave judgfticnt nifi* 

I Freem- Rep. 85. 

Where an eftate is created by implica^ 
tion, it muft be a necejfafy implication,-'^—^ 
as, a devife to the heir after the death of 
wife, the wife takes an eftate /()r life by im* 
plication, becaufe It is plain his intent was, 
that the heir fliould not have // till afterher 
death. Per Ld. Keeper. 0. Freem. 470. 

An implication in a devife to dtfinherit an 
heir, muft even at law be a necejfary im* 
plication. Pret^ in Chan* i?^^. 

Where an intail is granted by in>plication, 
Jt is ever ir^ favour of an beir at taw^ to whom 
no cftate being given by the will, fo as to 
enable hinj to take by pur chafe ; and there 
being a neceflity if he tokes at all, of his 
taking by defcent /——therefore to fupport 
the intention of the teftator, that the heir. 
fliould take, the law creates by implication 
an eJiatC'iail in ike ancefior^ to vefi it in the 
ijfue by defcent. ■ ■ But where there is a pro- 
vifion how it ftiall go to the iffue, this rea- . 
fon entirely ceafes. Lucases Rep. 403. 

Devife of land to the teftator*s fecond 
foD, for his lifcj— — lie, or his heirs, pay- 

ing 
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mg a xtvit thereout to the eldeft fon for his 
life, and after the death of the fecond fon 
and his heirs wife^ remainder to the firft, Iff a 

fon of the fecond fon ^The wife of the 

fecond fon had ah eftate/or life by implicqtion^ 
by the opinion bf Ld. d Parker^ 3". 171 8. 
Willis aftd Lucas^ i WilL Rep. 472.^- — But 
this point was referred to the judges of Bi 
R. Ibid. 476. 

A devife that if William the eldeft fon of 
the teftator fhould happen to die without 
iffue, that- then and not otherwife, after 
'William's death, he devifed it over to his fon 
Richard anci his heirs ; — ■• — held that William 
took an eftate-tail by implication. Comyns's 
Rep. 372. 

t)evife of a perfori^l eftate to a daughtei* 
by a fecond wife, and if (he died before 
twenty-one, or marriage^ and. his daughter 
by his firft wife fliould have one or mord 
fons, then the teftator bequeathed his per- 
fonai eftate to fuch fon as fliould firft attain 
the age of twenty-one ; but if no fuch fon j 
then to y. S. — —The daughter by his 
fecond wife died under twenty-one, and 
unmarried. — i— The daughter by the firft ' 
wife had afoti, during whofe /infancy a bill 
is brought to have the produce of the per- 
fonal eftate placed out and improved for his 
benefit. The court declared, That all the 
intereft, income and profits >hat had arifen^ 
or fliould arife from the faid eftate, from 
the death of the teftator's daughter by his 
feconci^ wife, ought from time to time to 
G 2 be 
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be accumulated, added to^ and go along . 
with the furplus ; -and that in c^fe the plain- 
tiff died before twenty-on^ the intereft, 
-income and furplu?, viuji go and belong to 
fuch perjTon and perfons, as fliould be in- 
titled thejreto, according. tQ the contingen- 
cies mentioned in the.teuator's will. 5 JF/'/A* 
Rep. 306. by way of note. 



ph. What ctreumjiances are necejfary by ^t 
Hen. 8. ami 29 Car. 2. (a) &c. 

{a) Although TN the . circpinftances of a vill^ the. firft 
the judges are _|^ that oc(:urs is WRITING, this the ftatutc 
diekcoS^^^^^^^ makes abjilutely ^n^cefary. to be done in. the 
tio^nl^of Jiils] y^^^ ^^ t^^ teftator, — the better I prefume, 
Uti^tiiY^^hXty to prevent all frauds and difputey nvhich this 
the intention of fanner of,' Conveyance 'will ^ he liable ./(?;hut 
thetejiaior j^g^g- it y^\^ y^^ npceffary to diftinguifh 

TtVhere the^^^w^^^ the fr,auds which CQucern lands in 
teftator makes jmiHtary tenure, a.nd thofe of burgage-te- 
the difpofjtion nure and gavel-kind ;-— the former fort, 

ofhiseftatetf^ 

the lanv nvould have done^ had he been Jilent^ or where his difpofitipn is 
made in fuch general terms, that his intention is ahogether doubtful and 
'uncertain, and cannot be collefled from the words of the will ; or where 
the teftator is eftabliftiing a fettlement againft .the rcafon and policy of 
the law ; in the/e cafes the judges have thought fit to reje(a the will*. 
% New. Jbr. (/ the Law 79* 
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for the reafons before noted, were not dc^ > 
vifeable until the ftatute 32 Hen.S. there- 
fore, the circumftanc^s which it appoints 
in this new difpofition of land mt{/i be ob- 
ferved ; but thefe are not requijite in devifing, 

the LATTER ;- for the people of Kent^ 

(where the cuftom of gravel-kind moft pre- 
vails,) happily fecured their laud from any 
innovation of the conqueror ; fo that af- 
ter 'The CONQUEST THEY STILL CONTINUED 

FR£E, ^nd not fubjeft to the feudal duties, ' 
the prefervation of which hindered the dif- 
pofition of other lands ; therefore that peo^- 
pie ftill continued their old power and cuf- 
tom tb difpofe of their lands according to 
the natural notion 6f property by will, or 
alienation ; fo that lands of this tenure arc 
NOTSUBJECT to the.circunlftances required 
by that ftatute, becaufe they Kvcre dcvifedble 

BEFORE. - 

For the fame reafons, lands of burgage- Co.i^k, 11 1. 
tenure might ajier that ftatute have been de- 
vifeable by will nuncupative; for whoever 
' had Hie fcigniory of thefe lands, the fee- 
fimple feems gencTall'y to have been In the 
corporationV which father interided the im- 
provement of trade^ 'than the military fervices ; 
and as an encouragement to that\ the inha^ 
bitants or tenants of thofe boroughs were 
allowed to difpofe of thofe lands by will, 
for provifions of younger fops ; the eldeft be- 
ing generally fettled in his father's trade in 
his life-time, confcquently provided for, 

A. declares to B. his will was, That C. ^'"'•^^'=^-^^. 
fhould liave his lands ;• — S. recited the 

words, 
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words, and alked A, if that.w^s his will, 

who anfwered // was. B. wrote down 

the words without the appointment and con- 
sent of J: in his life ;— — this was adjudged 
a void devife within, the Jiatuie^ bccaufe it 
was not only done without the confent or 
cpmmand of the devifor, ,but of the party'3 
Qwn head ;r— if B. had wrote ^he will, and 
afterwards had read it to ^. who haii agreed, 
xim fubfequent affent had made it as valid, 
as if it had been/ry? wrote by his appoint- 
ment. 

JWTodr//. 314. If a man expreffes in' ^ letter^ that hl$ 
land after his death Ihalt go after fuch a 
manner J this has httn adjudged a good 
devife. 

Befides the circpmftance of writing, called 
the inception, there are others to be confi- 
deredj'^'u/z. the progreffiori or publication, 
and confummation by death, of the teftator ; 
and We muft carefully confider his ability 
and intent at each of thefe times. 

3'Co. 3i.«t ^ov if A. be feifed of ten acres in fee, - 
, PL Com 344. and devifes all his lands to B. and th^n purr 

^? chafes Black-acre ; — -rrthis ihall not pafs by 

the will, according to the judgment in 
Brett and Rig^on's cafe, for the ftatute only 
impowers perfons having* lands to deyife: 
Af had not Black-acre at the pia^dng his will, 

thprefort5 



* The word^ of the Stat. (3? Hen. 8. c. i.) being, 
|hat " all and every perfon and perfons having, or which 
** hereafter J^all have any manors, ^c. (had have full 
" and free liberty, ^f. to giye, 4Jfpofe, mll^ and dt- 
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therefore not withip the ftatute ; and fince 

the intent of the dcvifor is the beft rule in ^ 

wills, it is re^fonable to conclude, that he 

never defigned to convey Black-acre^ for he 

had it not in his power when he fettled the 

diipofition of his other poffeffions. — — But 

if A. by will had devifed the manor of Dale^ p/. Com. 344, 

or Black-acre^ particularly fpecified, and df- a. 

ierwards purchafed it ; this devife, they fay, 

piay carry the purchafed land, tho* the de- 

vifor had it not at the time he' made his ^ 

will, =T-for there appears to be his intent to Faar. ^41, 

purchafe it for that end ; fo if in the former 
cafe he had publifli^d the will after the pur- 
chafe, that would carry the land, for publi- 
cation of a will amount^ in law to a making^ 
and fo is in the nature of a new will. 

If a man grders another to write his will, 3 ^^'^ 3^'*'' 
and to give Black-acre to f. S. and his heirs ; 
and White-acre to J. N. and his heirs ; . 1 ■ 

- the writer fets ^down the devife to J. S. ^ 

but before the devife to 7. N. is written the 

devifor ^/>j. -. — ^Thefe being feveral and 

diftinft devifes, J. S. tnay claim his, be- 
.caufe // was fully expreffid and written accord- 
ing fo the intent of the devifor ; but if the Moor pi. 

: writer had fet down a devife in fee, where 
the devifor only intended an eftatefor life ; 
or if he had made an eftate on condition, 
where the devifor mentioned an abfolute 
eftate ; thjcjh are void devifes, — becaufe they 

* are no way correfpondent to the intent of 
the devifor ; — ^but if, in this laft caf^, the 
devifor ^on reaching the will had difallowed Cro. eR^wo^ 

the 2 ^'^' Mr, 
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the condition as no part of his will., but that. 

it (hould ftapd good for the reft ; this had, 

made the ejiate ahfolute^ according to the firfl; 

intent of the devifor, tho^ there had teea^ 

no alteration in the will during his life. 

1 Cbatif Cuf, A. agrees with B. for the purchafe of co- 

39* pyhold lands, which were furrendered out 

of court to the ufe of A. — but before ad- 

. mittance^. dies feifed of e^z/j^r copy holdland, 

having made his will fubfequent to the cqntraSl, 

and thereby devifed all his copyhold land 

, ta J. S. It was ruled, in Chancery, that 

the copyhold agreed f or ^ fajfedby the will ; fqr 
after agreement the purchafer might iii 
, equity recover the lapd, and oblige B* to 
execute a conveyance ; and until fuch con- 
veyance executed, the vendor ftpod feifed 
in truji for the purchafer as he jhould ap- 
point ; therefore if, after articles agreed on, 
for a purchafe, the purchafer devifes the 
lands, and dies before conveyance executed, 
yet the land pajfeth in equity ; for tho' aCr 
cording to Jiriil notions of law, the devi- 
for hath not lands within the Jigtute until a 
conveyance executed, whereby he becomes 
feifed of theiti ; yet after the articles of pur- 
chafe, the purchafer is only confidered a$ 
mafter of the land, therefore in equity wUl 
be allowed to difpofe of it. 

\What amounts to a new publicatiany Qrkd the 
effeSls thereof^ 

»n^f itaQ. a new publication of a will is, in effeSt 
I Ventr. 341. making It a new wiUj fp that, after fuch 
JRf. Com. 344, publication. 
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publication, it has the force and operation Moor 404. 
of a will jujimade at the time of fuch pub- ^^^^- ^^^^ 
lication. — ^Therefore if a man devifeth ^^^ Crl.Enis.±G2 
his lands, aiid afterwards purchafes other ^ ^ 

laiids, and thtn new publilhes his will ; this 
new publication has made it a new will, 
confequently by the devife'of all his lands 
ihenewpurehafed/dnds'Jhal/pa/s; for there 
is po neceffity to make any alteration in 
the ^illV beciufe the words are fufficient on 
the new publication, to carry all' the lands 
Ive is feifed of at the time of puf)lication. 
But this muft be upderftood with this li- 
mitation, that — the words of the will at the 
ihne of the neia publication be proper to convey^ 
andfiifficiently denote, tl^ perfori of the devifee ; 
for, if there be any change between the 
time of firft making the will, and th6 
new publication ; in fuch cafe, the publi- 
catiion will not alter tlie original intention 
of the deviibr, nor the import of the 
words of the will, fo as to make the per- 
fons named in the , will, take iin a different ^^' ^"""^ ^/^^^ 
manner, than was intended by the original ^^^^^^^^ 
words of the will ;—— .therefore if a man Rigdon. 
devifes land to y. S. and his heirs, and J. S. i i^cair. 34U 
dies in the life of the devifor, a new publi-r 
cation will not make the heir of J. S. take 
by the will ; becaufe tho' th^ devife was 
to y. S. and his heirs, and from thence it 
appears to be tlie intention of the devifor, 
that his heirs fliould have the land, yet as 
tliey were named in the will to take by de-r 
fcent and limitation of eftate, and not as 4^ 
dejignation of Uie perfon who fliould tak^ 

immediately. 



90 Law of Devifes 

immediately, thedevife was void, and the 
new publication could not make it good, 
publication mak^s no alteration in the will, 

and has no other effe£l than this,— ^I'hat if 

the words be proper to convey and defcribe 
the per Ion to take, it inake^ that willy tho* 
pf ever fo long a 4atQ, iQ be as perfedthj^ new 
V 9^ if ^^^ ^hen made^ 

pi. Coot. 345. Nor would it be any alteration in thq 
Bretny. . cafe, if thq teftator at the time of the new 
cf^^El' publication, had taken notice of the death 
422. '^* ^^ J' ^' ^"^ thereupon had faid, that the 
4f«,y 353. heir of y- S. fliould be his heir, and hav^ 
all the lands which y. S. Ihould have had, 
if he had furvived the devifor ; — rfor fuch 
words being never put into waiting, (which 
the law o;;/y takes notice of) are of no effed, 
y, 5. made hi^ will in \yriting, and de-j 
yifed lands to his fon y^ S. and his heirs, 
The fon died afterwards in the life of the 
teftator,— T*after whofe death y. 5, made 2^ ^ 
codicil, by which h^ gave part of the lands 
} Fenf, 34.1. devifed as aforefaid, to a ftrajnger, and af- 
5/m/ r. tervvards declared by parol, that his grand- 

Berrier. fon J. S, fliould havc the land which his 

Tyones i^^' ^^'^ ^- ^V^^^^^ h^vehad ;-.^yet neither 
Ruxm! loi' ^^^ publication, nor the parol declaration, 
T Mod. 267. would carry the land to the grandfqn ; for 
2 Mod. 313. it is plain the grand/on was not to take originally 
^ ^^' ^"^f' ^y ^^^ *i^'ill ; and it is as plain, that the new 
'"' ^^^' publication wakes no alternation in it ; and theu 
the parol declaration being no part of the 
will, cannot change the devife from y. 6\ 
the fon, to y. S. the grandfon ; for — no pa- 
tql declaration can carry lands to mc perfon^ 

when 
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^hen the words of the will plainly intend them 
to another ; 'hut when the d^vifor has /wo 
fons ijamcd John, a parol averment will 

BE ALLOWED tO prOVe WHICH of thcvi HE 

iwEANT ; for fuch averment is confiftenf 
•with the will, and whether the elder or the 
vounger takes, it is ftill John the fon who 
takes, according 10 the letter of the will. 

If, a man devifes land, and afterwards ^^^^ ^ 
aliens it to a ftranger, and re-purcbafes it, i /?o. Ahr, 
?ind then Ihews his intention that the faid6i8. 
will fhall ft^nd as his laji will ; this is a ne'u; ^^I'l^^ ^P5- 
pub lie at ion and the land Jhall pafs as if it had. 
never been aliened'^ for the publication made 
it a new will, and the words, of themfelves^ 
were fufficiept to carry tlje land without 
gny addition, 

If a man devifes the manor of B. to y, 
^. and thpn makes a feoffment to a ftranger, 
but no livery is niade^ and afterwards the tef- 
tator ipakes fpme other alteration in his 
will with his awn hand^ a^s changing his exe- 
cutors, ^nd makes other alterations in thp 
legacies given of his perfonal eftate ; — ^tt 
this feems to be no new publication to pafs the 
jnanor of D. for tho* the feoffee by omiffion 
of livery, was only' tenant at w ill, fo that 
the devifor ha4 ftill power to convey ; yet 

THE FEOFFMENT WITHOUT LIVERY WAS A 

REVOCATION OF TH^ wiLLj and the makr 
Jng anew executor, and giving legacies out 
pf the perfonal eftate, having no relation to 
the land'^y^diS ho new publication to pafs the 
land, which was revoked by the feoffment^ 

Byt, if a man devifes j// his lands in D. \"^, fy\f^^^ 
and afterwar4s purcbafes more lands in J)- Beri/^rJv. 

ai)d P^irrucoit^ 
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and 7. S, defires to purchafe from him the 
lands he bought laft ; but the devifor re- 
fufes, and fays, it'Jhall go to the executors y 
who were like wife the devifees ; and after- 
wards he annexes a codicil to his \idll, by 
which he makes a further difpofition of his 
perfonal eftate, and then dies ; — this is a. 
fuffic5ent rc-pul;)lication of his will to pafs 
the new purchafed Imids^ for the original 
words of the will were fufficient to carry 
' the new purchafed land ; the annexing the 
codicil fufticiently d/^clared the teftator's iri- 
teiltion that it fliould ftajid in its full ex* 
tent. 

The ftatute 32 Hen. 8. r- i. which firft 
introduced this difpofition of land by wilt, 
did not tie a man down to the ceremonies 
of the civil law, (which in civil teftaitients 
required feven witneffes ;) but on that fta- 
tute, if it was \trittch by the devifor hinu 
fdf^ or any other by his diredion, it was a 
good will within the ait^ The legiflators in 
this might probably have followed the re- 
formation made in the ancient civil law tjy 
the autheniicks^ by which a fuher's tefta- 
ment amond;ft his cliild'reh was allowed t6 
be good, if written by his owij hand, or 
by his direclion orx:ommand; but this li- 
aoC^yr.r. ''. ^crty frequently encouraged forged wills, 
and fubornation of withefies to prove theih ; 
to prevent whichj the ftatute of frauds and 
perjuries, a great and neceffary law for the 
fecurity of private property, has dedared, 
that •' all devifes of 'lands and tenements Jhali 
V be in writings ^indjigned by the party de- 
^' ''oijin^^ OX fome other in his preifenee, and 

^ by 
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« by.his direaion, znAfub/cnbed in his pre^ 
^^ fence by three, oij four witneffes, or elfe 
** (hall be void/' 

. Aad .tlj3it no fujch devife. in writing fliall 
be reyocable, QtherwKc .than by writings 
burning, tearing or canceUlng the fanie by 
the tejiator^ or in his prefence, or by his 
eonfent. ... 

, On this fta^iite^ it has been, ruled in, equi^ 
ty, that a M^ijl of lands ^attefted by three 
witneflfes, who fubfcribed their names at 
1^ r.equefl: of the teftator, at federal times^ ^ ^;,^^ ^^ 
is a gQod,.:will, tho' the witneffes were ne- 109, 
ver once prefent together. 

,.^ y.,S. made "his will,, gind. wrote it with 3 1^. u 
his. own hand, ^nd begun thus ; f* / J. S. '5^'"^'« ^- 
*f. make thljs my laji wiU^i^dteJiament ;'' hvit^^^^^y* 
did ./zo/.filbfcribe his name; this was ad- 
judged a. good vill, and fufficieni ftgning by 
th^.tqftator*. wthin the ftatute to paCs lands, 
it being fubfcribcd by three witneffes- in the 
prefence of the teftatpr; for hijs name be- 
ing written in the wiill, it muji be a fuffici- 
pnt ifigning within the ftatute, which has 
^jat appropriated any pa^^Icular place in the 
will, eittier top, bottom, or margin, for 
that purppfer therefore the. teftator 4s at^ 
liberty tp put. it where h^.pleafes. 

If the devifor <?;z/k pvit his feal tp the will 3 £«♦- t- 
without figning it, this feemis to be a fuffi- 1 ^^ow. 69- 
cieftt figning within the ftatute; becaufe 
figning is no more than a ntark^ to diftin- 
guifh a man's afl:, and fealing is a fufficient 
mark to kno\v it to be his will. 

If a man makes his will, and figns it ,as 
the ftatute direfts, but the three witneffes 
infcribe their names in a room adjoining to 

^ where' 
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tvhcre the teftator lay, but out of fighi^ fb ad' 
he could not fee them fubfcribe their names ^ 
this is no good will within the ftatute td 
pafs lands, becaufe the witneffes did hot 
fubfcribe their names in the teftator's prc- 
fence, ts the ftatute exprefsly direfts.^ 

A, makes his lA^ill, and two witneffes fub- 
fcribe their names to it in his prefence ; af- 

1 Shovf. 68, terwards he makes a codicil, and by that; 

K* corifirms the will in what is 7^0/ altered, and 
jge V. L'U, prjj^kes a difpofition different in fame parti- 
^^ ' ^* culara from the will, and one of the witneffes 
to the wtll fubfcribes the codicil with n third 
perfon ; 'this is no good will within the fta- 
tute, becaufe not fubfcribed by three Wit- 
neffes, for the third witnefs who fubfcribed 
the codicil // no witnefs to the willy nor can 
he prove it; and the three witnessed 

MUST so SlTBSCRIBE, AS TO BE ABLE TO 

PROVF THE WHOLE, which the third can- 
not do in this cafe, becaufe he is not wit- 
nefs to the will. 

Money covenanted to be laid out ini land 

fliall defcend as land ; but he who is intitled 

to the fee whfen purchafed, may difpofe of 

. this money by M^iif , though n6t attefted by 

. three witneffes, a WilL Rep^ 171. 

1 mft of lands limited to A. and bis heirsi 
and affigns^ or to fuch as he, or they fliall 
appoint } cefluy que trufi devifes thefe lands 
Ijy will, attefted by two witneffes, the will 
is void^ and will not operate as an appoint- 
ment. Ibid. 258- 

A Witt 
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A will tnade beyond fea, of lands in Eng- 
tdndj mU(l be attefted by tbrce witneffes- 
Ibid. 293. 

A younger brother beyond fea having 
contraifted to buy a real eftate df his ^cldei* 
brother, ^makes his wiU, charging the eftate 
with great legacies ; he'die« without iflue, 
and makes his elder brother, (who is his 
heir, executor.) The heir niay retain out of 
the affets the purchafe-money, tho* intitled 
to take the land again, as heir. Ibid. 29. 

Lands purchafed after a xvill w^te decreed 
to pals purfuant to the will. Vide Gilb. Rep. 
in Eq. 11. Lucas's Rep- 26. 

Copyhold furrendered to the ufe of a wilf 
fliall pafs by a will, attefted by one or two 
witneffes only // pajftng by the surrender* 
2 Will Rep. 258. — Butatruft, or equity of 
redemption of copyhold^ cznnot pais by 
fuch wiH. Ibid. 

A will, or writing invoking a former will 
muji be fubfcribed by three witneffes, but 
this need not h^ in theprefence of thetefta- , 
tor, I Will. 343. But in a will devifing 
LAND, the three witneffes muJi fubfcribe in 
the prefence of the teftator. Ibid. 

Teftatrix finned and publiflied her wiH 
before two witneffes, and next day produced 
the wiU to a third witnefs, and declared it 
to be her will, but. did not fay her name at 
the bottom was of her own hand-writing, 
nor figned it over again ; but the caufc was 

ordered 
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pfclered to ftand over. Vide Bamardiftbr^}; j 

Rep. in Chan. 455. 

A witnefs to prove a wijl of lands ^ P^ght j 

to pxove that the w\ll wis ,executed in -nis ' 

prefence^ and alfo in the prefence of the other 
two witneffes, and that thiey all fubfcrib^d 
fn the prcfeiice of the teftator. 1 WilL 

741- .^ ... . . .: .• 

Money .agreed to be laid, out and fettled j 

as land, roay, if the teftator i^efcribes it a^ 
pergonal ^ftate^ pafe by a will not attefted j 

by three witnefles* 3 Will. 221. , , 

When a teftator Mvns ^lis hand before the 
three witnefles, who fubfcrit^ in his pre- 
i^enoe, the .will is good, tho* all of them did 
not fee teftator fign the wilL Ibid. 254. 

.Reput)liC2^tion, of a will, of landsy mtift be | 

before three witneffes. Af . S,. Notes. . I 

TeAator iays, " My will in. the hands of I 

*' yf. sHAiiL, STAND J'*. this amounts to a 
good republication. 2 Show. 48. 

New publication of a will is favoured in 
equity, . and Jlender evidence will ferve. 
Vern. 330- - , • 

A. makes* his will, figns it, . and declares 
it, in. the prefence of three witneffes, and 
then makes a feoffment in fee, pr dpes other 
act which, amount to a, revocsttion, and 
then new publifhes his will in the prefence 
of one or two witneffes j this may be good* 
^/are Skin^ 22y. . . -. 

A republication will pafs lands purchafed 
after the will made, and before republica- 
tion. 1 SalL '2384 But fincc the ftatute, 

thiar 
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this mujl be in writing ; vide 2 Mod. Ca. in 
Law and Eq. 78. and muft have all neceflary 
incidents ; .vide Gilb* 229. — Since the fta- 
tute of frauds, tlitfame fornjs are neceflary 
for the republilhing of a will, as to the firft 
making. 10 Mod. 98. 

Making a codicil of perfoiial ^ftate^ and 
annexing it to the will, cannot 'amount to 
a republication of the will. 2 Vern. 7a 2. 

A will revoked, may be fet on foot again j 
fay a. codicil annexed thereunto; — By ad* 
ding any thing to the will, or making a 
new executor ;-nBy cxprefa fpeech or word, 
that it Ihould fiand or be his will. J/fent. 
Oj^ecfan Exec. 24. * 
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WILLS and teftamcnts being the laji 
declaration, of a teftator's tnind, in 
the difpofition of his eftate, it follows that 
they . are unjiable and ambulatory until the 
death of }he tejiator ; * and fince the laft de-, 
claratibn takes place, and is admitted to be 
the will of the tcftator, it muft neceffarily 
be .a cduntefmand aiid revocation of all, or 
fo' much of the former wills, as are incon- 
fifteht with, or contrary to, this^ laft deda^ 
Tation of the teftator's mind. Now we muft 
inquire, What ads of the tejiator will amount 
to a countermand^ or revocation^ of a will; and 
this, either before or fince the ftatute of 
frauds and perjuries :■ And it is necet 
fary to obferve, that tho* a perfon makes 
his laft will and teftament irrevocable in the 
ftrongeft words,, yet he is at liberty, to re- 
voke it : becaufe, his own aft or words 
cannot alter the difpofition of the law, fo 
as to make that irrevocable, which is in its 
own nature revocable. 8 Rep. 82. For 

this 



* No tcftaments is of any cfFeifl till after the death of 
the jteftatOrs. *' Nam omne tejlamentum morte confummahim 
** eft; et voluntas teftatoris eft ambulatotia ufque ad fnortem,*' 
Co. Lit. Ill, Therefore, if there be many teffaunents* 
the /<J? cveFthrows all the former. Lit. /. 168. -Perk.- 
478. .Bn^^tiie republication of a former will, revokts 
oive ofa latftr date^ and eilabUihes the firft again. PerL 
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this faith Lord Bacon, XElem. c. ig.J would 
be for a man to deprive himfelf of that, , 
which of all other things is mofk incident to 
human condition ; and that is, altera^tion 
or repentance. It hath alfo been held, that 
w-iTHouT AN EXPRESS revocatiou, if a man, 
who hath viade his will, afterwards marries, 
and hatha child, this is a presumptive or 
IMPLIED revocation of his formcr will, 
which he made in his ftate of celihaqr. 
Lord. Raym* 441. i P. Win's. 304. . 
^ The Romans were alfo wont to fet aude 
teftaments as being inqfficiofay deficient in 
natural duty, if they difinhferited, or totally - 
paffcd by (without affigning a true apd fuf. 
ficient reafon") any of the children of the . 
teftatof. I In/l. 2. 18- i. ' But if the child • 
had any legacy, tho' ever fo fmall, it was 
a proof- that the teftator had not 'loft his 
memory, or his reafon, which othcrwife 
the law PRESUMED ; but was then fuppofed 
to have afted thus for fome fubftantial 
caufe : atid in fuch cafe no- querela inofficiofi 
tejlamenti was allowed: Hence probably has 
arifen that groundlef% vulgar error, of the 
neceffity of leaving ^he heir a shilling, or 
fome oQier exprefs legacy, in order to difin- 
herit him eflfecfaially: whereas the law of * 
England makes*no fuch wild fuppofitions of 
forgetfulnefs or infanity ; and therefore tho^ 
the heir or next of kin be totally omitted, 
it admits nci.^rela inofficiofi^ to fet affd^N* 
fuch ai>teflani«it. But to proceed, . / ' ^ 

Before tWfc ftatute a will migb<^%^ ^ ^^^* -^^'•• 
been revoked by paroly tho* never ffi l fcceS ^I^' .' ^ 
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inticf writing; becaufe , words deliberately 
fpoken by the teiftator, were looked on to be 
as full a declaration of his mind, as if they 
were wrote by him, or by his direction j 
therefore, where a man revoked his will by 
farol in the prefencte of three witneiTes, re- 
quiring them to take notice cf that his prefent 
revocation ; * and further declared, that he 
^ould alter it when he came to D- be- 
fore he got thither he was murdered ; — the 
will was allowed to be revoked by thcfe 
tvords, tho* never put in writing. 
i Ro, Air. gui; words in a future fcnfe afe not fuffict* 
V/' 7a 4.07 ^^^ ^^ revoke a will, as, if the teftator fays, 
Cramvell^. that he has made his will, but that it' fhall 
Sanders, ' not ftaiid, or hc will alter Ms \yill, thefe 
Moorpl.Tzii afnotmt to no revocation, for here is only a 
2Sid.']$. declaration of what the teftator intended to do^ 
e^M^'J/s. ^^^ ^^ ^^^ DONE ; and this is fo far from 
* ' being a revocation, that without any far- 
ther adl purfuant to thofe intentions, the 
. . prefumption feems rather to be, that he has 
altered them, confequeritly the will ought 
to ftaiui'as' if he had never fpoken fudb 
words* . . ' 
1 Rd. Ahr. So if a man devife land to J. S.^nd af- 
^'^> % terwards fays he will •make si, feoroent of 
it to another; — ^this witlf(ipit any further 

' ' , % , ' aa 

• • • ■ * 

* To revoke a wifl by parol j fiie^ords tmtft be fn 
frsfintu — And ain perfbn ought to beaf good iMid found 
i^SMrf at the time of dif}x>fiiig, or d^Rng, be ought to 
Se equally fo, at the time of revocaiton. — ^And as he 

" o aahl to make his will by hit own dire(^l6ns, and not by 
c^Skiohs ; fb, in' the fame 'manner, it ou^t to be re- 
toLed. ijodolph. j^^6* 
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aft is no revocation, for the former rea^fon 2 
nor would it alter the cafe, if the teftator, 
after making fuch will, had covenanted with 
another to make a feoffment ; for the co- 
venant is but a more folemn declaration of 
his mind, but a bare declaration of a man's 
intentions to revoke a will, will never be 
allowed to countermand a folemn aft.; nor 
will a court of equity interpofe in fuch a 
cafe, unlefs the pferfon lay under fonie difa- 
bility or impediment which prevented him 
from executing his intentions. 

But if the teftator, purfuant to fuch eo- iRo.JbSiK^ 
venant, had made a charter of feoffment. Moor 439, 
with a letter of attorney to make livery ; Moniague v, 
but for want of the execution thereof .7#'''^^' 
nothing paffes by the l|very, . ■ yet this is 
a revocation of the will; for here isa^r^- 
fent intention of the teftator declared by a 
folemn aft, and it fails in fome circunv 
ftances. 

So if a man devifes land to J. S. and af- ^ ^o:MM\ 
terwards bargains and fells It to another ; 
tho' this be ;w/ inrolled within fix months, 
according to thq ftaoite, confequently no- 
thing can pafs to th^ pargainee, yet this is a 
refoocdtign of the will ; becaufe here is a fo» 
lemn aft 4one, which plainly fliews the in- 
tention of the teftator to countermand the 
will. • 

If a man devifes land, and then makes 
a feoiSFment of it, and afterwards ^^'V^^- I'Ro^Mti^ 
chafQ3 it, y^ the will Jiands revoked by the fe- 
offment^ andlhe re-purchafe is no declaration 
of the teftator's mind to fet.it. on foot again. 

So if the feoffment had been to^hc ufe 
of himfelf in fee, this had been a revocation 

of 
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, of the will, tho' the feoiFmcnt had only left 
him iti his old cftate ; for this is (till in the 
nature of a new purchafe, becaufe by the 
feoffment the whole eft ate was out 'of him, 
and the ftatute of 2y Hen. 8. c. lo. returns 
to Him the .poiTeffion, which is by that adt . 

to follow the ufe. . ' j 

Moor'jSif. j^ makes his will in writing, and devifes • j 

1 Ro.Mn j^jg j^j^^ ^^ y^ g^ ^^^ afterwards makes a r 

3 Cif clog, feoffment io the ufe of his laft will j — this ^ * 
was adjudged a countermand of his will ; 
yet the countermanded will was allowedyj^ 
dent to declare the ufes of the feoffment ; 
for the feoffment being the fubfequent and 
laft conveyance, muji take flace^ and fo far 
revoked the will, that the land cannpt pafs 
thereby; but the will ftill continues good 
to direh the ufes of the feoffment, for the 
teftator ftill fuppofes it for that purpofe 
in being, becaufe he refers to it for that 
end. 

X ^.^3.614 If a man devifes land to another, and af- 

2 Show. '90, ter devifes // to'a corporation, tho* this lajt 
544-. devife is void, (becaufe exprefsly forbid by 

the fiat. 32 Heru 8. a% mortmain ;) yet' it is , 
a revocation of the firft devife ; * for her^ 
is a. plain declaration of the teftator*s intent, 
that the firft devifee fhs^U not have the land, 
^ari*37c, tho* this laft 4iifpofition cannot take effeft. j 

376. . *: — -^. by will devifed his lands to y. S. and \ 

Seymour y. aftcrwards made another will } but the jury 

Northworthy. foUnd 

2 Show. $11. . ^ 



*. If there be fevcral devUcs of one thing in the fintiA 
^iH J the Utft devife (hall take effe^. Co. jLk. i u, h. ^ 
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found he did Bot dcvife any lands thereby ; 
this was no revocation of the former will as 
to the land devifed ; for fince there is no 
land devifed, in the fecond, it may be con- 
fiftent with the firft will ; and where the 
laft acl of the teftatdr is. not contrary to the 
former,' and both may take effe<S, there 
/can be no reafon to conftrue one to be a 
countermand to the other* 

If a man devifes three manors to J. S- — ^ i RQrM.617, 
and afterwards fays, the devifee Ihall not Cro,Ja^. 49. 
have the manor of D. ^vhich is one of the 
manors ; this is no revocation of the will as 
to the Other two manors, it not appearing 
that the teftator changed his will as to the . 
other two manors, conf^qu^ntly the will as 
(o thofe muft {land good. 

Jf the devife had been of the manor of ^ro. Car. t$. 
p. to ^; S. and his heirs, and after making ^^"^^^^ ^* ■ 
fuch will the teftator had made a leafe of, cLCa.iot 
that manor for years to another ;— »-this had Barh. i.rook 
been no revocation of the inheritance, but Cs* aT. 
of the land only for the term .foj:* there ^ J^o/.M.6i6 

CAN ^t NQ RPVQQATION FURTHER THA>f q^^^l^' t^' 
IT AyP^ARSI TPJE TESTATOR HAD A|.TEREQ ^ ^ ' ^^^• 

HIS mi^d; and mal^ijlg 9 leafi? to another, 
is no indication of his intention to <^lter hF^ 
formec difpofition but fpr the term, becaufe 
the difpofition by the will, and the creation 
of the Ifafe be^ng m^de to different pcrfons, 
piay both take etfecl and ftand togethen 

So if a man devifes lands to y. ^. and his Cro.£Ih.izi 
heirs, 2^nd afterwards by another will devifes Cc^Murdv. 
|he fajue fend to arfotbcr for life, paying an Marjldl , 
^ ' •' ' ; annual^ ^^'^^'^i^. 
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annual rent to 'J. S. and his heirs ; this is 
only a revocation pro tanfOj for there mnft' 
be an express revocation in words, ta 
countermand the will, or the subsequbKt 
aSl mufl he inconftftent with and ma;nifestly 
contrary to the former will ; but in thefe cafes 
both are confiftent, for y, S. may have the 
inheritance, and the other devifee an eftate 
for life in the lands. 

l^h ^* " " —and afterwards the teftator makes a leafe 
Godolph, 455. for years to y. S. to commence after his deaths 
and delivers the. deed to a ftranger, to the 
life of J. S. but the ftranger did not deliver 
it to y. S. till after the death of the devi- 
for, and then he iievcr agreed to it^ but claimed 
by the devife ; — yet this was. zfufficient revo- 
cation, becaufe the devife in fee ^ and leafe 
for yeats^ being made to the fame perfon^ and 

to COMMENCE AT THE SAME TIME, Cannit 

pojjibly fubftfi together ; for if the devife be 
flill good, the term cannot continue, but 
muft merge in the inheritance, and where, 
: l^oth are inconftflent^ the lafl aEl mufl neceffarily 
countermand the former and take place ; yet 
even in this cafe, if the leafe had been made, 
to the devifee to commence prefently, or at 
, a day to commence in the life of the tefta- 
tor, it might have determined in his life- 
time, and fo be confiftent with the will. 

4 Co. 60, 61. Qu. How it would have been in cafe of a, 

Horfej. long term? 

vifes her land to y. S. and afterwards mar- 
ries 
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riesliifQ, ami then dies, y- S. takes nothing 
hy the wiUy becaufe the marriage was a 
it'i2vocATife)K OF IT } ■ f or as the law will 
tocJt allow a woman undertoverttire to make 
u will,, left flie {hould be influenced by her 
hxifband in the difpofition of her eftate, fq 
for the fame reafon wills madf jby a feme 

SOLE are countermanded BY HER MAR- 
RIAGE, ieji ftie jhould he influenced by her hup- 
band (rfter cm)erture io revoke^ -or ietit /iandj 
as hejt anfwered his interefi ; and if he found 
it was his intereft to keep it on foot, then 
' it is prcfumptive he would not fuffer her 
to revoke it, which is contrary to the na- 
ture of wills, v/hich are ambulatory till the 
4eath of the teftatqr. . 

Now the ftatute of frauds ^nd perjuries 29 Car, a, 
has altered the law in many of the before-^- 3* - 
mentioned circumftances ; for as it appears, , 
that after the 32 Hen. 8. devifes of land in , 
writing might have been countermanded 
by parol, which was a great encouragement 
to petjury and fiibornation of witneffes; 
this ftatute ena<3}s, " that no fuch devife in 
** writing fliall be revocable, oiherwife than 
^^ BY WRITING, or by burning, tearing or 
ff cancelling the fame ^y the teftator^ or in 
*' his prefence^ and by his consent.*' 

A. devifed his lands according to this fta- ^ Show. 89. 
tute to J. S. and then publilhed another f ^^7' ''• 
will in the prefence of three witneffes as v^'*' 
his laft will, revoking ail former wills ; this 
Jaft will too gave the land to J. S. but the 
~ witnefles fublcribed their names thereto in 
' ' ' a iroonj 
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a rdoni adjoining to that where the teftator 

was, fo that be could not fee them do £f / an4 

ibis lajl will was i;fl/(/ within thefiatute, be- 

caufe the witneifes did not fubfctibe their 

names in prefence of the teftator, as the fta-p 

mte direfls ; nor was it a good revocation 

in writing, becaufe there was nothing in it 

inconfijlent with the firft devife of the land 

lo y. S. or that any ways coatradided the 

former intention of giving the land to J. S, 

« Leff. loS. If ^ ^^^ devife§ his land in fee, and aftet 

jytji^r Tr. making his wiD, by bargain and iak makes 

I>Jer. a tenant to the pra^pe^ and fufiers a com* 

mon recovery to the ufe of himfetf in feci 

this, has been adjudged a revocation of th^ 

will,.fince tl^e liatuta.of frauds and per-^ 

juries. 

If aleafe for twenty years be bequeathedi 
, to J. S. and after the teftator makes a leafe 
for fifteen years, tl^is is no revocation ; but 
if the teftator after his will made, takes a 
new leaf^ for a longer term, fo as the for^ 
mer leafe is furrendered in fad, or in law, 
this is a revocation; of at leaft an adnula* 
tion, becaufi; it is another leafe, and hot 
that which he had ^ the making of the wiU^ 
. Wentw. Office of Exec. 22. 

If a man.feifed of land in fee, thereof in* 
feofis a ftranger unto the intent to pcrfqrm 
bis will, and afterwards the f^offer make^ 
his will, and devifes the fame lands to a 
" ftranger in fee ; . ^ i n this cafe the f^^offor 
niay alter his will by a latter will, becaufe 
in this cafe the devifee ft^all not have the 
. land, l)ut by force of the will^^ and that can^ 

2 
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liot take efFed till after the death of the dd- 
yifor. The fame law is pf land, tenements, 
rent, common, i^c. devifcable by cuftom 
ufed ia fome places ; and alfo the fame law 
fs of other chattels real and perfon^ devifed, 
mutatis mutandis^ i^c. MS. Notes^ 

An eftate in land was devifed by will in 
writing, afterwards the teftator made a verr 
bal will to revoke it ; this is no revocation, 
fptb, 286, 

A will was duly made and figned by the 
teftator, and a revocation was wrote on the 
fame paper, but not figned by the teftator, 
this is not a revbcatign within the ftatute of 
frauds.- ^ Ley. 86. 

A revocation viu/i be in writingV operatr 
ing as 4 will^ or by a writing by which the 
taftator declares his intention, to rpvokc 
^he firft will. 3 Sa/k. 396. 

Afubfequent devife to a perfon incapable of 
taking, is a revocation qf a precedent devife 
to a perfon capable. 10 Mod. a 33. 

The teft^tpr a little before his death fenf 
for his will, an.d in the prefence of feveral 
perfons cancelled it, and faid, '' I cancel 
4^ my will," and^defired them to bear wit- 
nefs of it ; and the next day told his phy- 
fician he was hot in his body, but cafy at . 
his. heart ; this was looked upon as a fuffi- 
pient cancelling the other duplicate th^it he 
had not by him. Coviyiis^s Rep. 453. 

If one makes his will, and afterwards be- 
pomes lunatick, whether this lunacy is a re- 
ypcation of a will made while compos mentis? 

* * Charltopf 
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Charlton J. doubted, but the reporter fayi^ 
without doubt lunacy is mt a revocation. 
Vern. io6r 

After a devife in fee, the teftator mort- 
gaged the feme for ci oo/. to be repaid at Ithrit 
years end, but tvithin the three years he 
fell fick, and declared he would not alter 
his will J this is a revocation. Chan. Rep. 

The ftatute of frauds has not taken away 
revocations of Is^ft wills by ails in tmv^ as if 
the teftator Ihould afterwards make a feoff- 
ment contrary to the will, or any other aA 
inconfiftcnt with it ; \sMXfucb revocations re-^ 
main as they were before the making of thisjia^ 
We. Vide Garth. 8i. 

Grant of reverfion ^without attornment 
is a revocation, tho' the land did not pafs 
by the grant for want of attornment. Wentw. 
Office of Exec. 22. 

A mortgage was made after a voluntary 
fettlement, with a power of revocation, and 
a will in confirmation of fucli fettlement ; 
the mqrtgage is a revocation fro tanto only, 
Vern. 97. 

y. S. dcvifed his eftate to four in truft, 
and afterwards by a codicil revoked the part 
of his will, whereby he made two of thip 
four truftees, and named two others in their 
room ; this is m revocation of the other 
difpofitions in his will. 2 Mod. Ca. in Lam 
and Eq. 68. 

Tenant in tail-male, remainder to him- 
iHf in fee, d^vifps his lands to ^. S. an^ 

?tfter 
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after fuflfcrs a recovery to the ufe of himfelf 
in fee, and dies without iffue-male ; this 
is a revocation of the will. 3 WiiL Rep. 
163. 

y. S. feifed of a leafe for lives, devifes it, ' 
and afterwards renews ; the renewal is a re* 
vocation of the will. Ibid. 1 66. 
• j4. devifes his real andperfonal eftate ta 
tniftecs, their he|rs and executors, in truft 
to pay 15/. per ann. to plaintiffs (his two 
fifkers) for their lives, and after feveral le- 
gacies the lurpliis in truft.for the diffentipg 
mihifters at Reading, &c. and gives 300/i 
legacies to his truftees.——— Afterwards the 
teftator, by two deeds of zfubfequent date^ 
conveys all his real eftate," and makes a gift 
of his peribnal eftate to the ufe of the fainc 
truftees and their heirs, Ssfr. provifo both 
deeds to be void, on his taider of ten (hit. 
lings to them. There was alfo a provifo in 
the will, that if the fitters difputed the will, 
they fhould forfeit their annuities. — ^Tefta- 
tor after he had executed the deeds ftill kept 
the fame in his own cuftody : the truftecs 
refiife paying the fitters their annuities, who 
thereupon bring their bill, infifting that the 
deed had revoked the wiD, and that there 
was a refulting trutt for them, as heirs at 
law ; or at leaft that they (the fitters) were, 
intitled to their 15/. per ann. annuities. — 
The defendant infifted on the plafntijBfa hav- 
ing forfeited their annuities ; — decreed that 
the annuities fhould be paid to the two fit 
ters the plaintiffs, but the furplus to go to 
the diffeiiting minifters. — —The deeds be- 
ing 
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ing only intended by way of trujl^ it was 
more rcafonable to eftablifli it on the foot 
of the will. 3 WilL 344. 

A. and B. tenants in common in fee,^ — 
afterwards A. and B. made partition by 
deed and fine, declaring the ufc as to one 
moiety of the lands in feveralty to A. in ,fee, 
and the other to B. in fee. Ld. Chanc. 
King and the judges of B. R. held that the- 
will of A. was not revoked by the deed and 
fliare of the fine, but that hi^ lands pafied 
by the faid will. 3 Will. Rep. 169. 

J. devifes land and levies a fine, and the 
caption and deed of ufes are before the will, 
but the writ of covenant is returnable after 
the will ; this feems a revocation, becaufe a 
fine operates as fuch from the return of 
THE WRIT OF COVENANT, and not from the 
caption. Vide 3 Will. Rep. 170. by way 
of note. 

, One makes duplicates of his will, and 
having one only in his cuftody, cancels it 
with intention to deftroy his will j thii is a 
good revocation of the whole will. 1 WilL 
Rep. 346. 

A man devifes lands to his fifter in fee.—* 
After this he makes a marriage-fettlement, 
and limits the eftate in ftrid fettlement, tho' 
hexc the remainder is limited to his own 
right heirs, yet the fettlement Jhall be a re- 
vocation of the whole devife to tis fifter^ 
Bernard. 191. 

One mortgages by deed and fine, this, 
is only a revocation pr9 tanto. 2 Will. Rep. 

Lands . 



N 



and Revocations. in 

Ltinds devifed to one in fee, and after- 
wards mortgaged to the fame perfon, is a 
revocation ; but if mortgaged to a ftranger, 
it is only a revocatibn pr<f tanfOj or quoad 
the mortgage. Prec^ in Chan* 5 1 6. 

A. hath two daughters B. anfl C. — and 
dcvifes one moiejy of his real and perfonal 
ellate to B. and the other moiety to C. — 
and after in coniideration of marriage, cove- 
nants to fettle a moiety-of hils real eftate on 
the hufband of B. He fliall have one moiety 
by the fettlement, and the wife the moiety of 
ibe other tmety by the will. 2 Will. Rep. 
332. 

One devifes to his wife fix houfes, and the 
reft of his real eftate to his two daughters in 
fee, but afterwards, on the marriage of his 
eldeft daughter, he covenants to fettle one 

moiety on her and her hufband; the 

devife of thcjix houfes Jhall be goody and 
fubfifi out of the remaining moiety. 2 Will. 

In cafe a fortune be given to a child- by 
the father, fubfequent to the making of his 
will, wherein he had bequeathed her a pgr^* 
don ; t his (hall be taken as a revocation 
of the legacy and will, for so much, 
Preced in Chanc. 183. 
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gth. ( Of void devifes^ j- 

^- I ^riE laft thing to be treated of in this j 

I X place is, what the taw rejeBs as void de^ 

vffes ; for the judges are very favourable 
in the conftruftion of wills ; ^ that if poffiWfe 
the intention of the tejiator may- prevail ; yet 
where the teftator makes the fame dilpofiiion: 
of his eftate as tfje Inwwould have done^ had 
he beeil filent ; or, where his dii^ofition is 
made in fuch general terms, that his inten- 
tion is altogether doubtful ^nd uncertain^ and 
. cannot be collcdcd from the words of the 
will ; or laftly, where the teftator is eAab- 
Kfliing a fettlement ogainji tlie reafon and 
policy of common flaw ; in thefe cafes the 
judges have thought^/ to rejeft the will. \ 

But |:he law will never confirue a devife 

void, linlefs it is fo abfolutely dark, that 

the teftator's meaning cannot be found out. 

T. jitk. 1 V. 412. 

I Ro. Ah. 626 Thtfrji rule then to be obfervcd is this. 

Hob. 10. •i—Tl'bat where the teftator by his will made 

Bow. Com. j^Q other difpofition of his eftate than the law 

6?^ 61 itfelf would have done^ were he filent; there 

fuch a will is ufelcfs^ and fhall be rejeded ; 

therefore, if a devife be made to J. S. and 

his heirs, 'ijuho is heir at law to the devifor; 

this is a void devife^ and the y^tir fhall take 

by defcent as his better title ; for the ] 

dQfcent Jirengthens his title, by taking away 1 

the entry of fuch as may pjftbly have right t9 
. the ! 
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ihi ejiate\ wher^ai if he claims by devife, 
h^ is in flv ^x/RCHASs. 

Purchafe it> opp^fition to de/antU taken 
I^^ty l"^f ^i^ eftate comirs to a man from 
M^ anceftor^ without writirfg^ that ii a dc- 
sc«>4T : but where a perfon tak<s Ixny thing 
from an anceftor, or others,— 4/ deed^'^ 
nuiillf 0t ^ift, rfor, ^ ^/// is IN LAW ^ /«/•- 
^Aa/f) and «(?/ as H£ik at ^aw ;-^f^ / is 
I'tJi^cHAds* 2 £/// i/^M 403. 

Wh«n an eftate doUi originally vejt in the 
bdir^ and Hevet ivas^ nor tould be in the an- 
ceftor ; — ^fiich heir Jhall take by way of /iiff-- 
€hq^\' bnt when the thing migH have vefted 
in his anceftor^ thtT if be Pik&ir in the hefr^ 
and not in bim at all j-^th^ he\f Jhall havcit 
in nature ofdefcent. 1 Ref. 95, 106. 

An heir lak^s an ^ftate Sy wUl^ in AKO-, 
THE R MANNER than the common law woukl 
have given it ; the Ait he takes hy fwchafe^ 
and na by deicent 5-— but, then he must 
be the ftioHT heir. 2 Ltv. 7$. 

So if a man devife* land to hid wife for ^ 2:«w. 10 r 
life, remainder to ^, ^. who is heir at law Bajpoof% cafe! 
infee^ this is fio good devife to J. S.ht-iRo.M.Cze. 
caufe after the determination of the parti- ^^f^^«v. 
cular eftate, the Hverfion nvould haw g^^^^^^f^'^ 
wifhcut further difpoftiieny in the fame manner 
TO THE HEIR AT LAW, as i& ttow limited 
by the wilU 

A, feifed of landd on the part of his mother^ 3 ^^- »«7f 
devife^ them to his executors for fixteen 4?^- 
years for payment of his debts, and after- ^f^'^' 
ivards devifes them to his heir AT law ex parte SalL 341, 

niaterna ^2^2. 

I Styli 148- 
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nmtetna ; this vs a void devife to the heir at 

law ; for tho* it was .argued to. fupport the 

. devife, that if it is obtained, the heir of the 

part of ihe father might in the end inhetit, 

which he could never \do, if the devife be 

rejeded^j yet they adjiidged the devife to 

be VOID, becaufe ihere is no alteratipn made in 

the TENURE of the ejiate^ nor is the qjialitv 

.of the ejiaie any way altered '^ but whether 

the devifee takes either by defcent or by 

the will, it is a fee-finiple, and it were but 

2Xi a£lum agere to make him take by the 

, will- 

Hoh. 29. 3b* ^y^^ where another eftate is Created by the 

Cowdon r. will, than .would dcfcend to the heir at law, 

Clart. — br, ivhere the quality of the cftate is alter^ 

Mo^ 8fo. ^j ijy ^hg devife ; three the diffofttion of the 

xRq.AIAiq.'^^^^^^^^^ /rwtfi/^ tho'it b€ made to the 
' heir at law* 

Thus where a man, having iHue a fon 
and daughter, devifed that his lands ihould 
defceud to his fon, and if he died without 
iffue of his hcdy^ then the land to go over, 
i^c. — the fon by this will took an ejiate^tail^ 
tho* heir at law to the devifor, becaufe i&^r^ 
is afi qftate-tail created by . the will / whereas 
a fee-Ample would have defcended, and the 
heir mi{/i claim under the will, or, the re- 
mainder would be voidi 
« Lev. 127 ^^ where a man has iffue only two daugh- 
t«t. ' * tcrs, and devifes his land to them and their 
heirs J this is a devife to the heir at law, and 
yet good, becaufe the devife makes thenijoinr 
TENANTS^ in which'the furvivorfhip takes 
^ place ; whereas had they taken by defcent, 

they 
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they had been co-partners; therefore the 
Will akering the qu al it y of the eftate, ought . 
IQ prevail. 

^. devifes his lanti to B. for life, remain- Hob. 33* 
der to C. in tail, the remainder to the next ^^^ 5<^^* 
heir-maU of the devtfor and the beirs-male oj his \ 

hody^ — B. and C died without iffue ; — the 
next heir of thedevifor was a daughter,—- 
file was adjudged to have the land iy way 
of rev^rjion and defcent ; and tho' fhe have a 
Ion afterwards, he ihail not take the' land 
from her. / 

Secondly^ Devifes are void and rejeded, i Lev. 130, 
where the words of the will are fo general znd bowman v. 
uncertain^ that the teftator's meaning cannot ^^^*- 
be coIle8ed from them ;- — therefore where a ^•^* ^?* 
man by will gave j// to his mother, the ge- 
neral words d^id carry no lands to his mother ; 
—for' fince the heir at law has a plain and 
uncbntroverted title, unlefs the anceftor 
difinherits him, it were fevere and unrea- 
fonable to fet him afide, unlefs fuch intention 
of the tejiator is evident from the will ; for ^ 
that were to fet up and prefer a dark, and 
at beft but a doubtful title, to a clear and 
certain one. 

So where therd are two or more' devifees i Bulftr. 61, 
in the will, and the words are fo general ^^^ ^3- 
and uncertain, that one may come under de* ^^^^^ 
fcription as well as the other ; there the devife . 
fhall be rejeded as too uncertain and void ; 
and on this the cafe of Wood znA Ingerfole 
feems chiefly to turn ; — for there a man 
having lands in three feveral counties, de- 
vifes the lands of a county to each of his 
^l CL fons. 



Ii6 Law of Devlfer 

fons, and if one of his fohs fhould die!, ttaf: 
then the one of them fhould be heir unta 
the others ; — thfe eldeft fon firft died ;— the 
^ourt adjudged his part to A/j fon, becaufe 
it did not appear from the words of the will, 
which of the two fbrvivors fhould be his 
lieir ; therefore for the tincertainty, the* 
' words were r^e<?led. 
cro.^^2.743? -^. having luue tw6 fons and two dau^h* 
Taylor y.sayer ters, devifcd his land to bis Wife for life,^ 
1 Ftntn 229. 2^j^ J j^£j.gj. jjgj. death t$ his ijfue ; ■ ' this was 
held a void devife, becaufe // was uncertain 
WHAT t£ue be meant y whether one of his 
fons, or one of his daughters ; and all hisf 
children cotild not take becaufe the devife 
Was to the iffue in the Jtngular nulhber. 
5 €6* 6i, h . if a man has iflue two fdtis, and devifes 
his land, to his fon^^^^-^ithout fignifying WHicft 
he means r^t!i!i\^ too is void for the uncer- 
tain tv ; for to conftrue it a devife to the 
eldeft, is to make it an impertinent devife,, 
that being no more than aStum agere; and 
to conftrue it a devife to the younger fon, 
feems ftill more unreafonable, becaufe that 
is to diiinherit the heir at law, without any- 
apparent intention of the teftaior to warrant 
it, and to fet up a doubtful tide in deftruc- 
tion of a clear one. 
f Co. 68: i. , $0 if a man has iffue two fons named 
Hob' 32. John^ and devifes his.land to his fon John^'-^ 
this is a void devife for the uncertainty, 
unlefs one of them can prove that the tef- 
tator mentioned John his younger fon, or' 
that the teftator believed that his eldeft foa 
John being beyond fea was dead ; for thefe 

circumftances 
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drcumftanccs clear lip xk^. intention of the 
teftator j therefore fuch averment was ad- 
ipitted, becauie it is confiftcnt with the 
will, and the €mJhru6Uon and judgment thereon 
fntf/iJliUbegenuiney becaufe taks^ from this 

WORDS OF THB WILL. 

A man had iffue a fon 3x1 d a daughter, 
the daughter was married, and had iffue 
two daughters, — the f;«^thcr devifed that all 
his lands Ihould dcfcend to his fon, provided 
that if his fon died without iffue of |iis body, 
tlfen the, land to go to. the right heirs of his 
KAME AND POSTERITY ^ir ^i;^r ;— *the fon 
died without iffue^ and upon ejedmeut bp- 
tween the brother of the devxfor and the 
daughters,^ this was adjudged a void devife, 
becaufe neither could claim under the descrip- 
tion of the will ; not the brother, becaufe 
tho' he was of his name, yet he was not his 
heir ; and tho' the daughters wete his heirs, 
yet they were not of his n^me^ fonot v^ithin 
the words of the will, confequently th^ li* 
mitation i$ void for uncertainty. 

A. fold land tp •S.— ^but before convey- 
ance executed, ^, fold the fame land to C. y^^^"""' 
and then A* cojiveyed to C— and C, being Thompfo^, 
thus feifed, devifed the land to his younger 
fon in thefe words, ^* / bequeath to R- viy 
" fon^ all the land which I have purchafed of 
" JS/' — ^whereas in ftriftnefs of law he pur- 
i:hafed from A. who conveyed to him ; yet 
ibis was allowed to be a sufficient descrip- 
tion oftbeland^ confequently a good devife 
of It, becaufe the purcnafe was reaUyi made 
irom J5. the money being paid to bim. 

A. feifed 
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iRoLAb.^ii A. feifed of land in fee, dcvifes that B. 
and his heirs (hall ftand feifed of it to the ufe 
of y. $. and his heirs ; tho' £. be not feifed 
of the lands, but a perfeft ftranger to it ; 
yet this amounts to a good devife to y. S." 
becaufe it olainly appears, that the inten* 
tion of the aevifor was that y. S.Jhould have 
the ufe of the land ; and the pojejion must 

KECESSARILY FOLLOW IT. 

1 R9.Jh,6o^. If a man devifes to twenty of the poorejl 
of Jiis kindred, this is void for this uncer* 
tainty whom the court will adjudge the 
pooreft. 

Thirdly^ Devifes, as well as other fettle^ 
ments, which tend to introduce perpetuity, ^ 

arei 



^ Perpetuity^ as it is a legal term pf art, is the Hmitin^ 
an eftate cither oJF inheritance, or for years, fo ai>to ren4 
d^f/ UNALIENABLE lottger than fir a liff or Hves in bk« 
iNQ AT THX^AMs TiME,.^n4 iomc fhort pr reafoqabl^ 
time after. 2 Wmt. Rep. 698. It is a thing odious in 

LAW s^nd deftrujftive to the common -wealth : it woali 

put a flop to the conimerce,, and prevent the circMlaiioa o^' 
the property of' the kingdom, /^m. 164. 

Perpetuities arcji 
. '' ahfolutt . 

or 
yMltfied^ 

£ilatcs-tail, from the time of the fiatute £& ionis^i^ 
common recoveries were found out, ^iwre looked on «^ 
perpetuities • 12 Mo J. 282.— —And every «f/fftt/orjr'$^cjr 
vife is a perpetuity as far as it goes, f. <• an cftate uiialteii* 
able, tho' all mankind join in the conveyance, i Salt. 
a|3fj[.— ^A pejpc^uity is, whcr^ if all who h^ve intcrcft 
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0re void; for wills» tho' fivourably expounds 

ed, are yet to be con/irued according^ to the com- 
MON RULES of the courts of law and equity : 
hence therefore it Is, that ^ devifc to J. ^. 
and his heirs, the remainder to ]. !)• and bis 
beirs-r-h void ; becayfe the law in no c as» 

WILL AliLQW A LlMITATIO|^ OF A FEE-SIMr - 

pLfi tjpoN A FEE-SIMPLE J for by a devife to^ 
y. S. and l^is l^eirs, the devifor hath trans* 
fibred the whole ejiate to him^ and thep the . 
limitation over muft be impertinent -and 
void, when the devifor had before given 
the wholeeftate;— — nor can his devife bq 
good by way of future intereft or a re- 
mainder to veft on a contingency, becaufc 
no, man can fay when the heirs of ]. S. will 
fail; and to ^Iqw tjip remainder to J. D^ 
to be ^ood bu fycl^ a djiftant cqntingency, 
is to perpetuate tlj^e eftj^te in the family of 
y. S. to preferve a remainder or intereft 
in J. D. which probably may n^yer veft. 

Qtit tho' the law ^iU not allow a prefent 3 Chan. Cafi- 
remainder to be limited on a fee, yet a fii- 35- 
lure contingent eftate may be limited upon ^^^'^^ff'^^^ 
a fee, where the contingency upon which ^ 

it i? to YCft, /^ /e ^^/!/!?» IN A SHORT TIM^ J 



join, yet rtcy canoot bat or poft the eftate : — but if by 
concnrrence of all having iotcrclt the eftatc tail may be 
barred) it is a© perpetuity. Ch, Ca. 213. — It is abfo- 
Iptcly againft the conftant courfc of Chancery to decree a 
ferpetwfy, or to give any relief in that cafe* i Cham Rep, 
144. — ^An attempt to make a perpetual suct?EssioM 
qf efiate^ for bfo\% vaia s^nd oot pradicable^ 2 Vertj^ 

therefore 
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tiiercf6re if adcvife be made to 7* S. and 
. his heirs, and if he die ivifboui ijke^ j^iviko 
J. /)• theh to J. D. and his heirs } there 
nothing vefts iimnediately in J.^ D. becaufe 
the whole cftate is transferred to 7. S.-^ 
yet the limitation is good by way of execu-' 
tory intereft or dcyife ; becaufe it is to veft 
on a contingency which is to happen on a 
life in bein^, therefore out of the inconvenii» 
ence or danger of a perpetuity, becaufe J. 
5. is only tied up from alienating but for 
life, and his heirs are at liberty to difpofe of 
it after the death ef J. J). 

3 Leon. 64. Aftd to this purpofe is the cafe pf Hin(f 
and Lyon, where a man devifed his whole 
manor to his wife until his /on and heir came 
to the age of twenty-four years, and at that . 
9ge gave his wife one part, and Ws fon the 
refidue ; and if his fon die before the sige of 
twenty-four without heir of his body, that 
then the land fliould re.main to ^. S.— this 
was hdd a good future contingent remain- 
der to 7. S. on thefee-fmpk which defcended^ 
to the fon; for the lands w^re iffets in his 
hands as coming by defcent from the ancef* 
tor, becaufe the contingency on which it 
was to veft was to happen in a ffew years^ 
and be out of the danger pf a perpetuity. 

1R0.M.610 Now as to the difpofition of chattels by; 
will, we muft diftinguifli between perfonal 
chattels and r^aJ; * foi: if I device a p^rfonat 

qhs^ttel 



* What is called an ejlate in lands, is tcrmed-^PRQ- 
pxRtY, in perfonal chattels y hence it yas held, that a 

grantor's 
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chattel toJ.iL the remainder of it to ano^ 
ther, J, S. has the nphaU property^ and may 
xiifpofe of it as he pleafes ;-«r>^for fuch chat- 
tels will bear no limitation over, becaufe 
being commonlymovcable things, they are 
fub^e^ to be broken, worn out, or loft in 
. the compafs of a life j therefore it were ri-. 
dicluous to fulFer fuch a limitation which 

I the nature of the thinjg will not bear ; . ■ 

aliter of an ufc : ^ '> t . . .It was indeed formerly 
held, that fuch limitations of remainders of 
terms were void, which (before the time of 
Hen. 8.) was not fo unreafonable a refolu-» 
tion, as it may fe«fn at prefent ; for tho* 
terms fpr years' could never be broken or 
loft, as perfonal chattels may be ; yet be* 
fore the :f ift of Hetu 8. while they were un* 
der the power of the freeholder, they were 
very Jhort^ becaufe // was not worth while ta 
pr^ong them^ while they were precarious and 
fubjed to the will of the rev9rftoner ; therefore 
according *to the nature of things in thofe 

I time^ in the 'notion of the common law, 

it might have been reafonable enough that 
a limitatioti of a term for years to a nun 
for his life, was /j/i entire difpofition of it^ be^ 
^uie being formerly of a very (hort conti- 
liuance, they generally were out and deter- 



gE^Btor's deTife of z ferfgndl thing (o ooe, tbo' but for 
ail hour, or a minute^ was ▲ gi^t tob. zver ; and^ 

an ABSOLUTK DISPOSITlONf of (be ZUVIKX PROPJ^KTY. 

jpro» pevife 13. P/i?w. 521. Dy. 74. 8 Co. 94. 

milled 
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mined in a life, and then there coixld be nci 
Foom ibr a limitat:iQl:i over. 

But this doctrine did not long prevail, 
for after the ftatuteof 21 Hen* 8. telms for 
years began to fwell beyond the compafs of 4 
}ife; then the Chancery, (as already ob- 
ferved,) interpofed, to reSify the rigor of the 
conman lawj and have fettled fuch remain- 
ders of terms to be goody where the fettle-r 
ment does not tend to introduce perpetuity. 
3 Cipu Cef Therefore if a term bedevifed to A. and 
34. the heirsrmale of his body, provided if ^, 

dies without iffue in the life of Mi then the 
term to go to another ; this laft Cmita-^ 
tion is good, becaufe there is no danger of a 
perpetuity, for the contingency on which it 
is to veft H to happen within a life in being. 
But if the limitation had been to J. in 
^ C&r^i" /^//, the remainder over to anoth^;-^herc 
1^^ " ^^' the laji limitation had been void, becaufe 
X jojte^ 15. the whole property of the term being in A. 
the limitation ovier, which is to veft on the 
contingency of A/s dyin? without iffue, is 
too diflam to expe&;^rr — ^wnereas in the for^. 
mer cafe^ the limitation after the intail to. 
-A is good, by way of future int(^e/ky or execu^, 
fory devijkj becaufe it is to veft in the com-s 
pafs of a life, or not at all ; and it does not 
look like a perpetuity, to oblige -^. from 
alienating, becaufe tbe efid^e.'w^l befreeffom, 

the clogy WHEN THE LIFE IS SPENT, T--T-!and 

whoever is proprietor afterwards, may dift 
ppfc of it at pWurev 

Aterift 
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A term of Tcventy-fix years was dcvifed i yt»w ly. 
to -rf. for life,- — ^then to 2. and his affignees ^^'^<^ayfy 
all the reft of the term ; provided if A dies ^ j^^J^' '^/J? 
wi*:hout iffue then living, then to G. — ^this 4x3.' "*"' 
limitation to 6. has been hdd void^ tho^ it 3 g6a Cafu 
inay hcjuftly doubted how far it is an autho«> 3^# 50* 
rity, fince the cafe of the duke of Norfolk; 
'—for there was no danger of a perpetuity, 
the limitation to C. beinff to veft if B. died 
without i£ue then Ibvingy which furely could 
not be too diflant to expeflt, when the con* 
tingency miift w^«r^r/7y happen, or not at 
^, on the determination of his life. 
• If there be two jointenants of lands, and ^^ fitU Bx^ 
one devifeth that which to him belongs, and ^^^^ O^^fin 
dieth,— this is nogood devife, and ^*^^?^/- p^/i^^ 

Jee takes nothings becaufe the devife does not 
take efTecJ: until after the death of the devi- 
for, and then the furviving jointenant takes the 
^hole by prior title ^ viz. From the firft fe- 
offment j-f—r^bpt in this cafe, if the devifor 
furvives the other jointenant, the devife- is 

^gopdfor the whole^ btcaufe he being the fur- 
yiving jointenant, has the whole by furvivor-r 

Jbipy and then the words of the will are fufr 
ficient to carry the whole eftate bdides; 
tho' at the time of making his will he was/ 
not fole tenant of the land,, yet he was f^if- 
pd per jny "i^ per tout / * therefore it is impof 



* Joinunants are fjiid to be. r^ifi^d per my et per tout^"-^ 

l>y the half or mmty^ 9nd by all i that is> they each ot 

^cia b^yc the entire pofleffiooj^ >as well of cyery parcel 

* ' - • as 
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: Ji£fcfe f* fi^Kfin any parimhr fctri wbi€h be 

^iHjj^^my^y bccaufe he co^14 not tbci^ 

ciff^^^n^f tJbe laD4 xniMTC i^ own tbui 

ahotbe^^H^Qre the moft gmum con-*' 

iiru^on feems i(7 i^it^ tie whu^ley finc^ ho 

was feifed/^ i^ner Bf Jt^ 0^ /i&i? //w of the 

devHe. 

J z^, 59, If 3t man dcvifca to '^^ the beif c^ 7- ^^ *^ 

♦* his heirs," J^, S, bciog alive,-T^hi& ^#r;^4 

ihall take nothing by the d^vife^ becaufe du** 

^ ring the life of J. 5t he cant have no heir, 

* quia nm e/i bmres ^ktmfhj ^vA the devife 

being immediate to the heir, if he eannpt 

tafac it at the death of th^ teftatof , he &aU 

never take. 

I im- 5Q. ^^> }^ ^^ d^vife had been to the bar (^m 

^etty it had bean void i becaufe ^n alieii, 

accordhag to the poKcy of our la w, can havo 

J Rep. soz. »« ^^^^9 cither to ii^«*»t, c^ tx> lak? by pijr^ 

«haie. * 

If 



w ef the whole. JLtU. /, 288. C J^, 10, They hay? 
not, one of them a feifin of one na!f or moiety, an4 th« 
'I5!li^ef the Other moiety ; neittier cm cno be ex^ibSrely 
fei&c^^f Qte acre, ao4his. ceinpaoieQ of imiot^ier;, bcit 
ei^i hat M vk]^ivii>1i^ moiity of the «c^^oiSr^ imd^ cot 
the wbpJe Qf an Wtidividccl moiety. J^radbn^ fays, ^- 
ZilStf* /o/»OT tenet et nlM tenet ; fciRcet^ fo^tm mcmmttm^ et 
tiWf/efarrtmferfe. ]. 5, tf. 5. c. a6, 

♦ As an aBcn canttOt inherit hhnfetf, fch^ cann o t he 
inherited : — ^the grandfather born in England^ — the foq 
mi aHen^^tht graotfon born in SmghMa^r^tht: grand- 
fon fhall wo/ mher it the grapdfethet , b^caofe S^ mall /Am 
rcprefcnt the hxf^^r^^^vi^ e4m9i be nfrt^d^r^^sax if 
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If a man devife land to -'. for life, the Peri.fea. 
remainder to B. in fee, — and A. dies in the 5^^- 
life of the teliator, yet the remainder to B. -^^^ "^- *• 
is good : for tho* in conveyances at law there can 
be no rematTider without a f articular ejiate to 
Jufport a,— ydt here the intention of the tef- Co. Ut. 25. 
tator being deari that A fhould take aftir i RoL MrJ 
thb death iyiA. &ril pMvail^ and B. may en- ^37- 
ttt immdiaiely after the de«h of the tftftator. ^ ^^^' ^^^ 



tbe father be an alien>; and two brothers bom in EnglanJ, 
they may inherit each other, becaufe thd defcem U imme- 
1)1AT£> and they dt> hot t»ke by wprefentation of the 
£aher. x ^a/. i03» lyS* i /^i»/. 41J. #^419. HiltA, 
at4. Co* IM^ i* c^nt. 

If the eldf/l (on be an alien, the younger brother horn- 

^in EnglaHd>^--^'^iiKLh inherit th* father ; 

othetwife it Were if the eldeft foti were aHai^tedf be«au(e 
^he ekkft f^n add allhii defcendafits ate l^fon the youfi^^r 
iMwhety and the yotmger brother cvmoi ioherit before 
fiat Sne is extina ; and it is a foreign prefumptioa, xo 
fnppoie that any of that line (hould com^ over and have 
children in England; — but, the {^erfcn dttahued is fup^ 
pofed to have ^//his children refidinj \h the kii^gdoiti uh- 
iter tbe kite's all^[iAiice :•— therefbye there is a live con- 
^mmng before that of the younger brother, i Vtm. 4x7. 
\M. S.a. I Sid. 195. 

For the fame reafon, if an alien hath four Ions; the 
two eldcfl aliens, and the two younger natttralized ; and 
otie of the yoenger fons porchafe lands ai^ die^^ tl/t ddefl 
brother, hvehg ^ue, born within the ^balm ; — the 
younger brother, and not the ifiue ^ die t\^ti\p JbaU^jm-' 
berii. Hard. 224. 

If an alien hath i fon an alien, and aftertf ards is made 
a denizen, and hath 2ifecond fon j— /3r fecoi^frnjlall in- 
her'ity tho' the eldcft fon be aHve. Cm, Jae. J39. vide 
I /^« if ^Q- very full on this fabjsdtlf 



Buiiker 
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Bunker v. Cook in B. i2. * . 

EJECTMENT for laivdsin Kent^ on the 
demife of Bockenham; on Not guilty 
pleaded there is a fpccial.verdid, wherein 
the jury find, that William Bockenhamj Efqj 
being commander of her majefty 's fliip the 
Grafton J on the third of May 1692, made 
his laft will and tcftament in writing, and. 
they find it in hac verba ; he recites that he 
was then bound to fea, and then goes on and 
fays, *' / do hereby give and bequeath unto my 
*' well beloved wife Frances Bockenham [the 
•^ leflbr of the plaintiff] all fuch fum and 
*' fums<of money ^ which now is or fhall become 
** due from bis majejiy^ for my own and fer^ 
^* vants wages ^ and all fuch fums of money^, 
*^ lands, tenements, goodsy chattels^ and ef 
*' tale whatfoever^ wherewith at the time of 
*^ my dcceafe I fhall be poffeffed of or iri- 
** veiled with, or which fliall belong to me^ 
*' and I, do appoint her my whole and fole exe^ 
*' cutrix of this my laji wilL** • 

They find that the teftator, at the time of 
this willy was not feifed of any land in the 
county of Kent^ but afterwards by deeds of 
leafe and releafe, dated the twentieth and 
twenty-firft of March in the year of our 



* In I Sdk^ 257. thit cafe is intituled Bu7a0r rcrfns 
<^oh. . Mich. 6 Ann. B.R. . 

lord 



Iprd 1 700, Sir Cwy^ Wheeler and others be- 
. 'ing feifedin fee of die lands in the declara- 
tion n2^ned, cpnveyedtLe/ame to the tcfhtot 
and his heirs, by virtue whereof he became 
ieifecL 

They find the lands arc held in fi^age, 
and are in the nature of gavelkind, and de- 
Vifable by the cuftom of Kent ; and (bme- 
time afterwards the laid William Bockenham 
dies, then the devifee enters, and the heir 
at law enters upon her ; and fo the queftion 
between them is, whether thefe lands i/«>/^^ 
and are difpofed of by captain William Bpc^ 
kenbam or not. 

Chief Jujlice Holt, giving the opinion of the 

£OUrt : 

We have confidered the cafe, and are all 
of opinion that the will ^ as to these i- an3Ds, 
ij a voiil will^ and that the lands do not pafs 
thereby, but that judgment ought to be for 
the defendant, the heir at law. 

We agree that the words of the will are 
full and comprehenfive, to pals all thefe 
lands,, had he beenfeifcd of them at the time of 
making this will; and we hold they cannot 
by law pais on this account only, becaufe the 
teftator was notidi^doi thefe lands in the 
year 169^, at the time of making the will, 
tho' perhaps it might be his intention and 
defiffn to have them pais. ^ 

The cafe is no more than this; a man 
makes his will, and devifes all the lands he 
fhall have at the time of his death ; and after 
that he purchafcs lands, and dies without re- 

publicalim ; 
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puhUcation; we hold that if is a void devife^ 
iot a man cahnot devife any lands bnt nvhai 
he has at tni Time c^f maKiWg his will. 

Ther^ is no aft between the nrraking of 
the will, and the death of the.teftator/nci 
eeffary to be doiieto make this a perfe^ and 
complete will, no waiting, no publfcatfon, 
lio other aft whatfoever ;• it is fubjeft io i, 
revocation indeed, during the teftator*s 
life, and is to take effeft only from the time 
of his death ; .but it is a wiU^ a difpofttum of 
the ejlate bequeathed tulou the time of mak- 

IHO THEilEOF. 

Wherever there i^ a difability in the tcf- 

tator at the time of making the will, the* 

, that difability be aftually removed before his 

death ; yet the will will be void, becaufe he 

had no ability aT THaT Time. 

Suppofe an infant makes a will, and de- 
yifys land, during his infancy ; or a feme co- 
vert in the life of her hniband makes a wiDI, 
and difpofes of land thereby; tho* the co- 
, ver Aire or infancy be afterwards removed, 
and the hufband die, or the infant come of 
age, yet if either of the devifors die without 
new making or publrcamn of their wiU, this is 
a void will, becaufe of tneir original di/abi- 
iity^ tho* they fliould live many years after 
fuch difability removed ;— removing thefe 
difabilitjes will not do, without a new pub- 
lication, or making a new wIlL 

Now thefe are perfonal difabilities, but this 
is a real one \*^he had nothing to difpofe of^ , 
lb here is a removal of a real difability ; 

and 
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and 0iall the renit)val of that be more effec- 
tual for making it a good will, than remo- 
val of a perfonal difability ; — ^No furely. 

It is faid in Forfe and Hembling^s cafe m 
4 Co. that the making of the will is not the 
■will, but only the commencement of it;— — 
the meaning" of that is only, th^t it doth 
' not transfer tne intereft and property of the 
-• thing devifed ; hutjiill it is bis difpojition un- 
^ til he revokes it ; — now what comn:iencement 
has this will as to thefe lands ? It cannot 
have a commencement from the time of 
making the will, becaufe the tejiator had not 
the eftate at that time ; — ^whcn then would 
you have this t<) be a will ? — Muft you ftay 
until he has purchafed to make this a will ? 
. Now this afl of purchajing thefe lands, and 
this a£l of difpojingoi them, are two differ- 
ent things, and are of different natures; — 
you muft fuppofe that eo injianti that he 
purchafes he makes his will, which is al> 
furd and repugnant. . 

The law of England is plain as to this point 
by all precedents, and the law is the famie 
of lands devifed by cuftom, as well as by 
ftatute- There is no will that 1 can find in 
any entry^ but it is faid that the tejiator is 
SEISED in fee^ and that being fo feijed he 
made his will, and did difpofe, devife and 
bequeath, "ifc. .which plainly ihews that it 
was abfolutely neceffary that hejhould befeifed 
in fee at the tim^ he makes his will ; 
and of thefe there are many authorities ; I 
fliall name a few only, Co. Enir. 602, 664. 
and in Rajlal 274, there is a precedent of a 
K will 
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will of lands devifeably by cuftom, that th^" 
teftator was feifed in ms demefne as of fee. ' 
24 Hen^ 6. 6. a. 

Tho' the terms of pleading do not make 
the law, yet con/lant pleading of a thing infuch 
, ^a mariner^' is great evidence of the law ; and , 
, this argues the-neceffity of the teftator's be- 
ing feifed in fee at the time of making the, 
will : but it is objefted^, that lands deyifea- 
ble by cnjhm differ from lands at common law^ 
becaufe they are devifeable as goods and chat- 
tels^ and appeal to the cuftom fet forth itt 
New Nat. the writ Ex gram querela^ in Fitzherberfs 
Br^v. 459/ Nafura Brevium 199. ^. Now it is faid that 
by this cuftom, it is lawful to devife lands 
and tenements as chattels^ tho' the teftator 
has not the pofTeflion of them at the time of 
making the will ; and that a man may dif- 
pofe of his chattels and perfonal eftate, 
which he fliall for the future acquire, any 
time after making his will, to the time of 
his death, and therefore fiiall difpofe of cut 
tomary lands in the fame manner. 

In anfwer to this, I defire the cuftom, in 
that writ fet out, may be well confidered ; 
and it will plainly appear, that the cuftom 
is not general^ that a* man fo* qualified 'may 
devife terras ^ tenementa as he may goods and 
chattels, but it is tenementa sua:— they muft 
be fua before he can difpofe or them, they 
muft be his property before hq can devife 
them : — ^Now if they are not fuif at the time 
of the devife, then he is out of the cuftom, 
and the will cannot be affedied by it* 



It 
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It is tnie, per/onal c&^itQS and chattels mdy 
by the common law be difpofedbf^ before he 
has PURCHASED or had the possession of 
them ; and there are many cafes'that make 
out this ; but, there is a great difference 
between a redl 2ihdperfqnal eftate, fdr per- 
fonal eftate aiid chattels are trahfient and 
fleetingj and not fixed and permanent as 
lands are. ' . 

Pei^hap^ the greateli part of a tnah's ef- 
tate is in goods to-day ; he may have a mind 
to turn them into money to-morrow; — ^ 
this the neceffity of traffic in the world ab- 
folutely requires. Would it not be hard 
that a man fliould be obliged to make a will 
every day, which he muft, if he could not 
difpofe of hisi chattels^ becaufe they have 
undergone fome alteration ? This would ht 
a great perplexity : but on the other hand, 
Jand continues the fame to the end of the worlds 
' — and as to real eftates, there is time and 
Opportunity to make fettlements as hd . 
thinks fit ; but, as to perfbnal eftatej thai 
is under conftant variation, it is quite other- 
wife in reafon* 

Suppofe the cafe was of a devifc of a feai 
chattel, and a man fliould devife a term fot 
years that he had not at the time efthe devife^ 
but had purchafed fome time before his 
death : I doubt whether it would be good. 
Suppofe for the purpofe, one takes ^'college 
ieafe, fubfequent to making his will ; the 
queftion is, whether this would be a good 
devife; lam inclined td think not. The 
cafe of AJhby and Lever (Goldejborough 93-^ ^ 
comes up to this matter;— a man makes his 
K 2 will. 
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will, having a college leafe, or other leafe^ 
and devifes this lede to J. S. after making 
which wi/li HE SURRENDERS thts leo/ij aria 
RENEWS the leafe with the dean and chapter ; 
then di€S,7r-this queftion wasi whether the \ 
devifee (hould have this leafe ; and it was- 
Jield that renewing the leafe was a revocation 
tff the will J and that the leafe did not pafs. 
This feems |:o be a vciy ftrong cafe as:to 
ibis point, and the reafon is plain, becaufe 
the ^ate was not in him at the time 

OF MAKING THE WILL. 

March 137. The queftion was there ^-^^ 
" whether a term not affehted^to by an ex- 
I ** ecu tor, and which pajffe4 oiii.^ as an ex- 
** ECUTORY DEVISE, could pafs by the wili 
" of the devifee;"— there it was held, that 
it was only a poflibility, and that nothing 
paffes by the will'; — ^and indeed how could 
he difpofe of a term that was not his but 
another man's ? It is hard to imagine fuch 
a prepofterous thing; but I Ihall not give 
' any .pofitive opinion herein, this not being 
our cafe ; the executor must assent to a le- 
gacy^ elfe nothing paffes ; for nothing can fafs 
immediately where a term is devised;— 
but this enough to fliew the difference be- 
tween a real and perfonal eftate ; — one is 
permanent and lafiing, the other mutable 
and flieeting. 

To make a will to take effect /row the 
purchafe of an eftate, is repugnant to the na- 
' turc of a purchafe, for a will gives it to ano- 
ther s^ad his heirs ; the purchafe gives it to 
himfelf and his heirs ; t he will gives it 
to his wife, and the purchafe gives it to 

himfelf 
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himfelf in fee, fo that herb // a perfject 

CONTRADICTION. 

No>y it is to be noted, A^r^ is no republi- 
cation ; if there bad, that would have done, 
and made thefe lands pafs ; provided that 
^ the circumftances necejfary to the making 
of an original will within the ftatute ofi 
^auds and perjuries, h^d been obferved* 
• Suppofe a man deyifes all his lands in tail, 
^^d afterwards purcba/es omnK lands^ and 
dies before re-publication,— ^thofe purchafe4 
jan^s will not pafs ; but if he repn^Iifh the 
wijl, in fuch a manner and with fuch cir- 
cumftances, as are neceiOary to the complete 
execution of an original will, the purc:hafc4 
lands will pafs^ as by an original will. 

It is faid indeed (in Bret and Rigden*% 
cafe,) that where a man devifes lands in 
certain, as the manor of D. or White-acre^ 
and the devifor has nothing in the land at th^ 
making the devife, but does afterwards 
purchafe the fame ; the new purchafed 
lands Ihould pafs to the devifee, becaufe 
his intent was manifeji. If that were law, 
it is full ag^inft me; but I think— */4^4?/ 
cafe is not law ; it is only a faying of ferje- 
d,nt Lovelace ; and the cafe quoted In the' ^ 

margin does not warrant any fuch thing. I 
thought indeed, before I looked narrowly 
into the cafe, which is the 39 Hen. 6. 18. 
that it had been fo ; but there is nothing in 
that boqk to warrant it, nor is there any 
fhing Uke it in either of the abridgments, 
pith^r in Fitzherbert^ title Devife 17, or in 
jSr^^it, the/ame title ^5. 

• It 
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It IS only a note of two judges opinion.-^- 
^* Nota^ fays the Book, in the Kind's Benchy 
*' per Telverton and Markham." If a man 
devifes land, and is diffeifed after ihat^ and 
then dies ; this devife is void and cannot be 
made good; and the reafon is, becaufe the dif- 
^feiftn turns vx to a right, and // is only a chofe 
in oBiony' and cannot ^e devised away; 
therefore, fays the book, it vsras held a good 
' plea againft the devife, that the devifor dfd 
i^OT piE SEISED ofthofe lands ; — but thift book 
goes on further, and fays,-^fuppofe ^ man 
is difieifed, and then miakes his will, and 
jdevifes the lands, and afterwards reenters 
into the lands ; — -it is made a queftion there, - 
if it be a good plea to fay, that the devifor 
HAD NOTHING in the lands at the time of the der 
vife; this is the cafe put, and the cafe meant^ 
upon which thepreceding opinion is ground- 
ed, and it fe^ms by that book; that if he da 
re-enter^ the land fhall pafs ;-^and I am of 
. opinion they will pafe if he do re-enter; 
and the reafon is, — if a man is diffeifed,' and 
he makes a re-^ntry, fuch re-entry purges the 
dijfeijtn^ and by relation to all intents and 
purpofes, he is in pojfej/ion from the beginnings 
and for that reafon he fliall have an aclioh 
for the me-'.n profits, between the time of 
the diffeifin and bringing the aftion ; and 
fo is 38 Hen. 6. 27. ig Hen. 6. 17.— He 
may in fuch cafe be' juftly faid to be feifed 
in fee q{ fuch lands, and therefore may dif- 
pofe and devife the fame away j becaufe the 
entry revejts the ejiate^ and he is now, in 
{Tpnlideration of the law, inpojfejfton from the 

time 
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thne of the dlffeifin^ therefore is intitled to 
the mefne profits, as tho' he had been adu- 
ally in the poffeflion all the while ; — but that 
is not this cafe, here the ' devifor has nei- 
ther ju^ in re nor jus ad renij for the land 
is here purghafed eight yefir staffer making 
the will. 

Suppofe an heir, who has nothing but a 
bare expedation^ during his father's life, 
ihould make a will, and devife all the land§' 

fje Jhould.have at the time of his death, t 

would the lands which came to him by dcr 
fcent from his father pafs by the devife ? 
No furely. — But then fuppofe a man make^ 
"'ji will of land in r ever/ton^ expeftant on ai| 
cftate-tail, or ah eftate for life, and before 
Jiis death^ tenant in tail, pr tenant for life, 
dies without iffue, — thefe lands ivill pafs, 
tho' he had but a r^verfion only at the. time 
pf . making the yvill, becaufe he is feifed ai 
that time ai. much as he can be^ and it is a f^r- 
tain prefent interefl^ tho' tp commence tnfu-, 
turo^ and all the eftate he covild give, Jie in^ 
tended him. 

There was a cafe in lord Bridgman^s time 
of Davis and — r— — , a devife of lands to 

two perfons and their heirs^ none of then^ 

dies during the life of the teftator ; and the 
queftiqu w^ts, " Whether the furvivgr Jhould 
*^ take THE WHOLE or not /" — rit was held 
he Jhould ; which plainly fliews // was a will 
and difpofition from the time of making 
IT. — Suppofmg A^ has a n^anor, arid makes 
his will and devifes this manor, and be- 
fore thg death of the teftator a tenancy ef 
cheats to the lord of the manor, and after 
that the teftator dies j the queftion is, " wher 

« ther 
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♦* ther the ef cheated tenancy Ihall pafs," bc- 
caufe the manor is devifed, and that is 
part of it ; for this tenancy is not dcvifed 
as a diftind thing, but as a part of the whote^ 
which he could devife. 

I look upon it to be lord Cokeys opinion 
(in Butler and Baker's cafe, in the third re- 
port,) that a devife is a disposition ; and . 
that cafe was adjudged in the Exchequer 
chamber by all the judges, and that a cuf 
torn to devife ought to be confirtted the s:ame 
as in common law. 

Therefore for thcfc rcafons, I hold the 
judgment ought be given for defendant. 

I. In regard it is a will, at the time of the 
making* 

II. In as much is, the tefiator bad not power 

to give WHEN HE HAD NOT. 

III. The conftant manner of pleading 
fliews, ' the necejjity of the teftator's being 
feifed. • ^ . '^ 

IV. A devife of lands is not comparable 
' to a devife of a perfonal eftate, becaufe a 

perfonal eftate is altering every' day. 

V. Becaufe a devife is repugnant to the 
nature ^of a purch^fe ; — a purchafe is to the' 
devifor and bis heirs, and a devife to another 
and hi« heirs ; and becaufe there is no cafe 
nor authority in Jqw^ to warrant any contrary 
judgment* 

Indeed I was very inclinable to make this ' 
a gopd devife if I could, becaufe the intenjt 
is veryjirong^ and that will weigh much in 

,awill; 
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a will ; but when I confidercd more of it, I 
could find no opinion to favour it, but that 
of ferjeant Lovelace^ which is mi to be/up- 
ported; heoattfe the cafe reported jls /wj/^^^^^n. 
1 clo not give my opinion fo much on the 
word — havings but that at the time of 
MAKii^o THE WILL he bad not the land ; 
and fo agreed by Dyer^ that a man muji be 
the owner of the land zt that time. 

Powell. I woul4 have made it good if I 
could ; but it is inconvenient it moijld be 
fo ; for when a man is beyond fea, or i^ 
foreign parts, or in prifon, and have made 
his will in thi« manner, he may have many 
' thoufands a year defcend to him from other 
relations, that he niay know nothing of, 
at the time of making the wiD. 

Holti I would, have made it gpo^ if I 
could. 

g3 \ ^^ *"*^°^ ^^ P'^^"* 

So judgment was given for the defendant 

per tof cur\. 

This judgnwnt was affirmed on a writ of 

error in the houfe of lords, 24 Feb. 1707.' , . 
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hur V. Bockenhanij C. B. 



Lord Chief yujlice Trevor delivering the oj>U 
nign of' the courts . 

TH E queftion is^-.r-^^*' whether tjiefe 
" lands, (that is, the. moiety named 
^' in the fpecial verdi<9:,) do well pafs in 
^' the will to the defendant Frances Bockenhaniy 
or no ;*' for if they do not paf^,~then this 
moiety belongs to the leflbr.of the plaintiflf^ , 

And we are unanimoufly of opinion, that 
thcfe lands do not pafs to defendant bv this 
will. 

The queftion, touching the validity of 
this will, depends, 

jRr/?, On xonfideration of the ftatute of 
wills, 32 Hen. 8. which was made to ena* 
ble perfons to devife l^^nds by their laft 
wills. 

Secondly^ On the confideration of the cuf? 
torn of gavelkind, which is particularly 
found in this verdidl. 

Firji^ In the firft place I will confider, 
whether the ftatute enables any one to de-r 
vife land he is not owner of nor has any in- 
tereft in, ^/ the time when the will is viade^ 
but doth purchafe lands in his life-time af- 
ter making fuch will. 

■■I 1 1 I ■ ■ If''- , / 

* This cafe is reported in Jjllz^iL^ 233. and in Holt 

750^ 

This 
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This depends on the cooftruftion of that 
' aft, which fays, " that aH and every perfon 
^' andperfonsA^2i;/VT^manors,meffuages,lands 
. ^* and tenements, Jhall have full and free 
^^ liberty to difpbfp and devife the fame by 
« his laft will ahd teftament:*'— Whether 
the word '^ bavirig^^ makes it neceffary, that 

I the teftator Jhould have the poJfeJ}ion, of, or a^ 

I intereji in the land at the time of making 

HIS WILL, — or, whether it be fufficient that 

j he have or purchafe the lands, at any time 

I after making his will, before his death. 

\ To come at the meaning of this ftatuje, 

I will fiippofe this i6l lately made, and that 
there had been no conftruftion made there- 
of, but that the queftion was entirely new 
and undetermined, that it were now res 
infegra^—whdit then would be a reafonable 
conftruftion of tljefe words of the aft ; — in 
the next place I will confider what con- 
ftruftion this aft ought to receive, as it has 
been already expounded and determined, 

[. and from the confequences of iiich deter- 

1 ininatiion. 

I , As to what would be a reafonable con- 

ftruftion, fuppoiing it were to be made de 
novo, and to be originally expounded, lam 
pf opinion, it would be a very reafonable 
conftruftion, th^t this aft fliould not enable 

' any perfon to devife land he has not, nor is 

ov^ner pf, at the time of making his will, un- 
less HE REPUBLISHES IT, which IS the fame 
in fubftance, as new makine it. 

The general rule in expofition of afts of 
prliamcnt is, that all doubtful matters, Ssfr., 

where 
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where the expreffion is in general terms, they 
to receive fuqb a cmJiruEiim which viay he agrees 

^ able to ihe rules of the common law^ in cafes of 
ibat nature ; — for the ftatutes are not fren 

fumed to make any alteration in the com* 
ihon law, further or other than the aft 
dbth dec](are exprefsly; therefore, in al) 
general, matters, the law prefumes the a^ 
did not intend to make any alteration ; for 
if the parliament had that defign, they 
would have cxpreffed it in the aft. 

Now how will the common law influence 
this matter before us ? firft, it is plain by 
the rules of the common law, (that is, fuch 
rules as are to govern conveyanceis and di£- 
pofitions of eftatea,) that the law did never 
^llow any perfon, by any conveyance at 
common law, to difplfe of the lands he had 
not^ or had no right or intereft in, at the 
time of making and executing fuch conveyance; 
fo is I /^j/?.. 26$' it is there; faid, " if one 
^' releafe all the right he has^ and all the 
•^ right htjhould or could have for thefu- 
*' ture, tho' in exprefs words, which filfficU 
" eptly (hew the intent of the party, yet 
*' fuch releafe is void as to any after-right^^ 
^^ and was never yet contradided. 

However, there are fome exceptions to 
this rule^ as to releafes of future rights, that 
is, that in fome cafes a man may releafe a 
future right, tho' by the bare releafe it can 
never pafs ; as the i Inji. which 1 cited be* 
fore. — If there be father and fon, and the 
fon difleife the father, and being in pojfefp.on 

jnakes a feojfment in fee ^ in the life othis 

father* 
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fathef^ tho* no right or eftatc is yet de- 

ic€;ndedi on him frona bis father ; yet this 

feoffmni will bar him of this future pojjible 

rights WHEN // does defcend and come to him ; 

but this is grounded on a particular reafon, 

that is, becaufe he had more than a mere 

right, foir he b(ld the possession of the land^ 

therefore might make a legal conveyance 

thereof; and /<&^ law favours extinguifbtnent 

ef rights^ fo that the right and tl^e poffejfton may 

^0 together ; J^efides a feoffment is of a high 

confideration in the law, becaufe executed 

hy livery J and caufes a tranfmutatitm of the 

poffeffion, and therefore is carried to the ex-^ 

ti^gui^ment of FVTURZ rights, in favour ^ 

him, who has the conveyance : for by this feoff- 

medt he. did not convey a bare right only, 

][)ut might by law make a feoffment thereof, 

;ind by implication on fttch feoffment and 

' livery, all futtire rights qf him who made ii 

are extinguipaile ; fpr being in poffeffion and 

conveying the land itfelf, he conveys all rights 

attending thereon^ whether prefent or future ; 

but yet this doth not bar his heir at law; 

for be inay enter notwithftanding, and as 

to hira the right is not cxtinguifhable abfo- 

lutcly, tho* at the fame time the feoffment 

fs good againft him who made it. ^This 

genersjl rule again admits of apother excep- 
tion, and that is in the cafe of a releaie 
with warranty ; where a man makes a feoff- 
ment with warranty, that warranty will bar, 
a FUTURE rights and that will go to the heir 
and bar him too ; but then, that is ground- 
ed on a particular reafon, for the warranty 
kars to avoid circuity of ailion ; for if the 

heir 
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iieir of him wbo made ^tUe warr?inty fhoiiid I 

recover the land agamft his father's gran- | 

tee, this land when drfcended to him, would . j 
be ajfets in his hands ^ and be liable to the war^ \ 

tanty^ fo that it works an extitigniftiment J 

' of his future tight hy rebutter. "I 

There is no cafe,' that by ainy legal con^ 
Veyance at common la\<^ a man could* con- 
vey lands he had no right to, nor in pojfejftori 
ihereof KT TrfE time ^fuch conveyance: in 
the nfft Cafe he had not the pofleflion ^ nor 
any prefent right j but if he had, by the 
releafe it would have been extinguifiiable to 
Mm who had the poffeffion, becaufe he whor 
had the poffeffion, (which the law favours,) 
fhould not be diftiirbed ; but future rights , 

it was never extended^ to. ' j 

Yet the law has allowed releafest^f rights^ 
which are in the nature of pojjibtlities ; a 
man may releafe to him who has thd.poffef* 
fion 31 poffible right only, tho' it does not 
allow him to transfer or donvey away to a 
Jlrdnger fuch right ; and that is the reafon 
the law allows a man to releafe an executory | 

intereft in a term devifed to him, and is in 
the nature only of a poj/ibtlity ; but yet he 
cannot ajjign it away to a third perfon^ tho* 
he may, as I have faid before, releafd this 
right to the poffejfor of the land by way ot 
extinguilhment; fo that the rule of con* 
ftruclion of conveyances at cohimon law . 
will be the fame- rule to expound this Jlatute \ 
but to narrow this queftion a. little more, I 
agree that devifes of l^nd have not been 
fubjedl to the Jlri^ rules of conveyances at 

common 
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common law, becaufe tbe ta'u^ .favours difp(h 
ftiions by will^ to 'make them agreeable to 
the intent of the teftator ; whereas, convey- 
ances at common law (land on a different 
foot. — In the cafe of wills the teftator is 
inops concilii^ and has no opportunity of ob- 
ferving the formalities of law ; therefore . 
wills are not in ali cafes fiibjecl to the rule's 
of conveyances at common law; but then, 
all this is grounded on the fuppofition that 
the teftator A^^i wherewithal to ;7w^^ difpofi- 
Uon of. 

Let us then confider how the lawmakes. 
iionftruftion in what comes neareft to wills, 
and that is conveyances of land to ufes^ which 
tie ftitute of tie 27 Hen. 8. hath executed 
into poffeffion ; the rules of conftruftion in 
thefe cafes are the moji proper rules to bfe 
adapted to wills. 

Wills haye been all along conftrued ac- 
cording to the intent, and fo has the laW 
always fupported thofe conveyances to ufes, 
on the fuppofed intention of the party to 
fupply little defefts, as may be fuppofed to 
be in them* 

Now, by conveyances toufes at common 
law, could any man convey an ufe in land 
which he had not at the time of making the 
conveyance? Surely he could not; and 
that is plainly proved by the cafe of Telver^ 
ton and Teiverton • — there the father cove- 3 Cro* 401. 
nanted to ftand feifed of lartds which he af- ^7 ^- ^•^- ^^ 
terwards Jhould pur chafe ^ to the ufe of hii^^- /y f T^r© ^' 
felf for life, and afterwards to his youngeft ^' ^^ ' 
fon and his heirs ; — afterwards he purchafed 
land and diedj and the queftion was, " whe- 

•* ther 
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« ther the ddeft, or youngcft fon fiiould 
*' take It ;** and it was refoived, that no ufe 
could arife to, the youngest fotiy being of 
land that he had not at the time of making 
the conveyance,; and that is grounded on very 
good! reafons, becaufe he cannot raife a ufe of 
land which is not his own; for if a nian who 
fias no right to land can raife a ufe of that 
land, then two at the fame time might raife 
ufss ; for it cinnot ht denied l)ut that he 
who is owner of the land may difpofe. of it,, 
and raife what . ufes he pleafes, ai^d that he 
is the proper perfon on a fale, to declare the 
ufes. It is impoflible the i^mt land ihould 
be to the purchafer for life, with remain- 
der to his ypungeft fon and his heirs, and at 
the fame time be to him and his heirs ; thefe 
y^ould be contridiftory ufes^ bH^ ^^ P^^ ^^ 
the fame tinwy as being declared by diiSereat 
perfons. 

It is allowable indeed, for a man to cove- 
riant that he will purchafe lands by fuch a 
time, and leVy a fine thereof, and that the 
fame fhall be and enure to fuch and fuch ufes. 

But the reafon of that is, when the lands 
are purchafed, and a fine levied, the ufe ari^ 
feth on the fine^ and not on the deed made 
by him before \\^ ^2.% owner of the land$ 
and tho* he could not declare the ufe before 
he had the land, yet the fine raifes the ufcy 
and the deed made 'before is only an evidence of 
his intention ^thzt it Ihould be to fuch ufes, 
if no ufes were declared at the time of le- 
vying the fine, for at that time he might 
^ declare other ufes ; but no other ufes being 

dcclaredi that deed feryes for an evidence 
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of the intention of the party, no other in* 
tention appearing. - 

To apply that to this cafe ';— here is a con* . 
veyance made, whereby land is difpofed of 
Avhich he had not at the time of making the 
willj and is a difpdfition to take efFe<5l in 
futuro^ and fo was that cafe, a grant and dif*, 
pofition of land ij^hen he Jhould purchafe it ; 
. fo this will cannot be a prefent difpofition 
of what he had not, but a declaration how 
the land fhould go' at his death ; but it is 
very plain x\\Vi making the will is thefounda* 
tion, and is an inchoate difpyition ; fo ^hat^^^^^ jcj,^;^ 
if the devifor has not the land at the time,Ca.'i'^j^ \ 
will // not pafe. 

There is yet a further reafon why wills 
ihould receive fuch a conftruftion as convey-: 
^nces by nmy <f ufe^ and why they ftiould 
imitate fuch coftveyanees,-r*'becaufe it ap* 
pears that the ftatuteof wills was made /d 
Supply the povier of declaring ufes by laft wilh 
and teftan>ents, which they had before thfe 
27th of Ilei\. 8* of ufes ; for tho* the fub- 
jects, i^/the32d of ff^/^vS. of wills, had 
not any power to difpofe of their lands by 
their laft wills, yet they had what was tan* 
tamount^ which was a power to declare ufes ; 
for before the 27 Hen. 8. (which executes 
the poffeflioH to the ufc,) all the lands were 
fubjed to the cefiut qui ufe^ and he had a 
, power to declare the ufe of land ; the truf- 
tees bad the poffeflion as be thought fit, 
cither by deed or will, fo that in effeft ho 
had a power of deviling by will by declaring ' 
tin ufes the trufices fbouUl fiand fifed to, after 
. I^ /jis 
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bis dearb ; but whm the. zj H^n. 8. cam« 
and executed the ptoffeffion to the ufe^ then 
the cejlui qi^e uf^ had no fucb pfrwr of de- 
claring the ufe ays before, begaufe then the 
ufe and the land v^ere the fame ib\ng^ beinj^ 
united together ; and that is the reafon why 
this ftatute of wills, gave men pov. cr ta 
difpofe of their lands by will, which wa$ 
given in lieu of that power which ccjiui qut 
nfe h2cd before^ of declaring the ufes of th^ 
Jand as he thought fit; therefore there. is 
great reafon thsS a witt ihouid receive the 
fame conftru&i(m. 

But it k obj«cked,— that t will is not to 
be conftrued according to- coaveyauces by 
'lieed at commoi^ law,^ — ^bqcawfc a will is n^ 
frefeM and iiu media tQ difpofiHori of bnd^, 
l4nd h not like a deed which takes effedi ia^^ 
jnediitely by deUyery ; for m fuch cafe a 
span muft have ihe land at the time^ or etf^^ 
it is againft the nature of the grant, or Im* 
mediate gift,, to difpofe of what he has not 4 
^^— but a will is another things it is only a 
future difpqfition in cafe the man dies withottt 
^ny other aHenalion; and is ambulatory, 
and not cooipl^ted or con|gipmated till his- 
death ; therefore good reafon he flijouW. be 
able to difpofe of the la^nds he fliould have 
cur purchafc before his death, beca^igie it docs, 
not take effed till d«utlb 

In anfwer to this oVijcclion, I ftiall difiki-. 
guiih to what purpofes a will does n&t take 
eifect //// deaths — and to what purpofes it 
does take cBk^ from p/je ttme of makings and 

befora 
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i^fore death ; it is tnie to many purpofes a show. Pari. 
will takes no cffed till the teftator's death ; ^«- »57- 
but on the other hand, to many other pur- 
pofes it takes effccl from the time of mak- 
ing the will. 

Indeed, as to veiling an htferejl in the de- 
vifec, the law has regard to the death of the 
party only ; for no Inierejl can vejl in the de^ 
vifee as hng as the tejiator lives, and a will in 
its own nature, is not to pafs any thing but 
on fuppofition of the teftator's death ; foip 
it is a provilion and direction how his 
eftate (hall go, when he can keep thetti no 
k>nger.— Where a man dcvifes lands to ano- 
ther, and the devifee happens to die before 
the dcvifor, tbis is a void dcvife, and the 
lands do not pafs ; for if they Ihouid, the 
heirs of the devisee muft take, contrary to the 
intetlt pf the devifor ; for by the will he 
was intended to take by defcent, and if the 
lands pafs, he muft now take by purchaie. 
— In this regard alfo, a man's' wife may . 
take by his will, tho' fliecannot take by any 
conveyance at common law, for the will 
not taking effeft in point of tran^if erring an in- 
ierejl till afteir the huftand's/y^^^ is in the na- 
ture of ajiranger, fo the land will well pa^ 
to her; and in many other cafes of this na- 
ture a will takes no effecl till the death of 
the teftator. 

Btft when you confider another thing ;?^'- 
eejfary to make a will good, as a necenary ^ 
qualification in *the tellator, which is,-*^ , 
the power and capacity of difpofing by his 
will, — there (I take it) the law regards the 
L a time 
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tim ofmdii^gtbe wilJ^ and as to the power cf 
difpofing by will, that confifts of feyeral 
particulars; as, ^ 

Fir/ij To enable the teftator to difpofe by 
wdll, or any other way. the law requires 
that he ihould have din intereft in the thing 
he is to difpofe of; and if he have no inte- 
reft in the thing to be difpofedof, how cart 
he be faid to have a power of difpofing ? 

Secondly^ The teftator muft not only have 
an intereft in the thing devifed at the lime of 
!making the will, but muji have a difpofing 
mnd too^ he muft have ability and capacity 
in point of difcretion and underjlanding^ as a 
NATIONAL MAN ; and thefe two qualificati- 
ons are necejfary to make up^the power of 
difpofing ; and this power muft be perfedb 
and complete at the time of making the will, 
and none of thefe qualifications coming af* 
t0r^ tho' before the death of the teftator, 
Vill make this power good, and the wilf 
refiedual in 12^. Thefe are ^^r/i;^^/ qualifi^ 
cations, and muj be had at the time of dif* 
pofing, and will be too late to come after. 
As to qualifications in point of difcretion, 
If a man be non compos ^ and not in his fight 
fenfes at the time of making his wull, t-ho' 
he afterwards^ and long before his death, 
becomes a man of found judgment and mc-. 
mory, yet the %vill is a void ivilly and can 
by no means be made good, becaufe he 
wanted the difpofing powxr at the, time of 
the difpofition, which was at the time o£ 
jnaking his will ; — the law is the fan\e of a 
feme covert. If a married woman makes a 
will, tho* flie becomg a widow and unniar- 
rie<l before her d<^th,. y^t fucb is a void de- 

viif- 
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«vife wUhottt re-publication ; for the law here 
regards the time of making only ; fo in the 
caie of an infant, if he makes a will, tho' 
he be of ag^, .nay, tho' he be ever fo old, 
^vhen he dies^ yd it is avoiddevife^ becaufe 
Jie had not difcretion, nor a difpofing power 
4ft the time oi making ; for It is that whiclj 
the law regards ip thefe cafes, ;^nd not th^ 
time of the death of the tefliator. 

As to th£ other point, or neceffary qua- 
lification, M'hich goes to the power'of dif- 
pofing, which Is his ownerfhip of the land, 
Ae, law requires tfjat to be p pmpletp at fhe 
time of mal^^ng the will; cpnfider, as to 

THIS point THE If AW IS VERY STRICT, that 

the teftaitor fhould have a dijpo/ing' po%uer at 
;he time of making the will ; for it is fo far 
from allowing zfubfequent power by acqui- 
fition after to make the wilj gpodi, that the 
law requires a continuance of the same 
intereji the devifor had at the time ofmah 
}ng the willy to remain unaltered^ even 3 />«. 108. 
fo the time of the deatfj^ for that any, even 
the /^^ ^Iteration of this intercft, is an ACr 
TUAL revocation offucb will ;— ras where there 
Is tenant in tail, and hq makes his will, and' 
devifes thefe Unds away: now, tho^ he 
hath an inheritance in thefe lands, and they 
are his own, and he could difpofe of the 
abfoljit^ inherUancc in fee-fimple by fine or 
recovery y yet iiF at any time after the making 
fuch will, before his death; lie ftiffers a re- 
,covery fo hirni and his heirs, and fo alters 
the eftate from a tail to a fee, this is alfo fo 
i^v from making his wiU good, that it is an 
ACTUAL revocation of the will i — yet he was 

owner 
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owner of thie land at the time of making the 
will, and is no more now, only the ejlate it 
altered^ and he has now another fort of fee ; 
—nay, the law isfiill stricter ; as, where 
there is tenant in fee-fimple, who. devifes 
his land to' another, and after that, and 
feme time before his death, he inakes a fecff'- 
ment of thefe lands, to another for the ufe of 
himfelf and hiis heirs ; tha* this to fome pur^ 
Bhow. Pari P^^^ ^^ ^^ alteration, for he is abfolute owner- 
6V^j 154. . of the eftate <is before, yet this does nat 
make the will good, but is a rev^dtim there- 
(f ; and fo it was adjudged in the cafe of 
Lord Lincolnii tho' fo fmall an alteration. 

This ihews the law requires that the tefta-^ 
tor fhould have a complete power of dijpofin^ 
AT THE TXJ4E pf making the willy and that 
the power and intereft he had at that t^mo 
Ihould cvntinucy and be the very fan^ ^t the 
time of his death. 

Now if the law will not allow any, the 
Jcaft ;ilteration, of eftate from that which he 
had at the time of nuking the will, but.w/// 
rather ivork a revoration and deftrtidlion of, 
the will, I do not fee how thie teftator's pur, 
chafing <^/^r can workTxere, to make the 
will good, when he had nothings no intereft 
in, or to, the landu/ thejime of naaking* 
the will ;— ^this is a far greater alteratioa 
than from a tail, to a fee, or from one fort 
of fee to another ; for thisy is an acquifitjon 
of NEW righty and a new po^er ; — -it is totally 
a new Intereft purchafed after making the 
will, when he had neither right or intereft 
at the time of the will, which can, never 

have 



have effect to make this will good, fo as to 
give the power to difpofe of the lands. 

In a will, the law requires the devifor to 
have this power complete and entire, both ^ 
in regard of the eftate and intcreft to be dif- 
pofed of, as in regard of his underftaiiding 
an4 diicrctioa, which are neceffary to b« 
had at ibv time of making the will; and tho' 
they happen afterwards, before his death, 
yet they come too late ; fo that if this acl of 
iwill$ were now de novo to b^ conftrued, U 

w.ould receive this comftruciion, ^that % 

tnzn JMying lands, foas togivehjm a power 
to devifc them by will by virtue of the 
faid a(9:, 7m^ be ffmni having at the time of 
inaking hi$ wjill^ a^d nQt ^,1 tAe time of his 
^ath only^ 

Secondly, B^at then jin the fecond place^ 
this being a law made a long time, that has 
received naaay uniform determinations agree- 
able to f/sis conftruftion,-r^this ought to be 
Qf great canfideration always^n-that the law 
• ^ay be certain when there has been folemipi 
4eterminati<)ns after long, debates, and an 
acquiefcence under th^m, and wjben accepted 
;and raeived as a rule of property^ tho* fom« 
^ould be diffatisfied in their private judg- 
ments. Were the matter to be newly re,^ 
folved,/It is b^t reafonable 'we Jloould acquis 
efce and determine the fame way jo |pr event 
GREATER MISCHIEFS, whic^ might arifc 
from the tancertainty q^ the law ; now there 
^ave htcnfeveral folemn refoliitions and ac- 
d^uiefcenoes lander th^m, thatvv m^^ can*. 

^ NOT 
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NOT DISPOSE OF LAnOS BEFORE HE HAS 
THEM. 

As to the cafe of Brett and Rigcfeny Idq 
not take that to be a determination of this 
point ; that cafe was ; a man had lands in a 
certain parifli or place, and made his will, 
and gave away all his laindj?in that ^ariffi, 
and afterwards, fome time before his death, 
purchafed other lands in the fame parifli ; 
and the queftion was, *^ whether thefe ne^uj^ 
*^ purchafed lands ihouldpafs or not ;'' and. 
held they would noi : but that judgment 
'<vas «{?/. grounded on this queftion, whether 
he could devife.landshe liad not, but whe- 
ther the words of th^ will tri paint of intent 
lion would extend further xhzxi \o thofe hnth 
he had at the time of making the will, there 
being» iii that will no future wordsy nor de-. 
Glared intention of paffing any lands he 
fliould purchafe in fuiuro ;— that the inten-? 
tion of the teftator wa^ fatisjkd in paffiftg 
thofe lands t^e had it the time of making 
the will; for there being no future words 
in the will, it might be the intention of the 
teftator, that the devifee* fliould Have the 
land at the timp of making his will, and 
the heir at law have the new purchafed lan<^ 
by defcent. ' , 

But there are fqme cafes in f>oint, a/s But^ 
ler and Baker^s cafe in the third part, and 
Leonard Lovies's cafe in the tenth report of 
lord Coke ; -they exprefsly go on the word 
> •' havin^^ at the time of making the will, , 
and thi^ has been all along taken as the rule \ 

and 
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and all people ought to acquiefce therein^ 
being fo often and fofolemnlym this rriaiu 
n^r, determined ; and now I am come to 
the fecond point, on which this depends, 
that IS, the cujlohu 

Whether tho' it Ihotild be allowed that 
by will a man cannot difpofe of land which, 
he had not at the time of making the will, 
and which hie purchafed afterwards ; — ^yet, 
whether /wrA devife may not hj fuch cujiom 
be made a good devife 5 and I am of opinion 
it will not, '' 

The cuftom found is, no more than that 
gavelkind land may be devifed by will in 
writing 5 but there is noinch cuftom found, 
as that a riiari may devife gavelkind land 
that fie has noty b\jt only tl^at gavelkind land 
is devifable. 

If it be a Feaft>nable conftruAion of the 
a€t of wills, that to enable a man to devife 
hejhouldhave ththiiMdi at the //m^ of making 
his will, why Ihould not this cuftom be fo 
expounded, fince the cuftom is only to ena-» 
ble a man to dennfe land ; — if it be a reafona- 
ble eonftrudion* as to fpcage lands, why not 
as to gavelkind lands ? — There is no more 
particular reaibn in one eafe, than in the 
other, and the rather, becaufe all cuftoms, 
wrhich are ^gainft the common law, ought 
to be tiken/7?r/^//, nay 'A)ery Jiridfyi even 
jirider than an act of parliament that alters 
the common law. 

It is a general rule^ that ciijioms are not 
10 be enlarged beyond the usage, becaufe 
it is the ufage and pra&ice that makes the 
Ja\y \n fuch cafes, arid UQt the yeafon of the 

thing; 
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tiling ; for it cannot be Ciid that a cuftom 
IS founded on reafon, tho* an unreafonable 
j cufiom is void ; for no reafonj^ even the 

I higheft whatfocver, could make a cuftomj^ 

1 or law ; it is po particular reafon that makc8 

I any cuftom or law, but ufa^ and practice 

I itfelf> without regardftosuiy reafon for fuch 

I . ufage; therefore you cannot enlarge jfuch 

cuftom by any parity of reafon, fince rea- 
fon hath no part in the m^ngpf fucf^ cuf- 
torn. 

In conftru^ions of afts of parliament \t 
is otherwife, and there is a greater latitpde 
allowed in them, and the reafon which in- 
duced the legiflature to mak^ fu^h a£is to 
itaKe away the common l^w may be, and i^ 
iifually, urged in, in many conftruftions of 
^hem ; therefore in doubtful cafea fu/e may 
enlarge the cofiftryc^ons of ads of parlia- 
VPiCTit according to the req/m find fm/e of the 
iegijlature^ expreiTcd In ojiber parts of the 
aSs ; or, ionftr»i# them by corifiderihg the 
frame and dejign of the 'iffbdc /-^-but it is iiot 
lb in the ca^ of a cuftom» becaufe not 
founded on ;Miy particular reafon, for thi 
reafon of the common law is againji it ; but 
^be law allows ufage in particular places to 
fuferfide the common law, and is the loca| 
X iaw, ^rhich is never, to be extended fartheir 
than the ufage ajad praclice^ H^bich make$ 
it law. 

Now there is noriiing beu found of ri 

" tifage, \q devile lafnds which a man hfidjwt^ 

or which he. ihould ifiemj^ards pur chafe f 

•jhen we muft enlarge this cuftom to devife 

^iands which xh^ dcvifor ha^d not at the time 
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of making his will, which is hevond a rea« , 
$ONABi>E conjlrudion ; for fho' it bC lawful 
anji cuftomary to devifc lands a man hasy 
yet it docs not follow by the fame reafon, 
that a man may devife the lands he has mt^ 
It being a different confidcration,-becaufe 
the common law enables a man to difpofe of 
what he has ; but there is not the fame, pa- 
rity of reafon to difpofe of what he has mt^ 
being a thing againtt reafon, that any man 
fhould have a right to difpofe, when he had 
nothing to difpofe of; therefore ought not 
to be carried in parity of reafon further than 
in cuftpm, which ought to be conftrued 
more flriflly than it would b<j at common 
law. , 

But then it is further objected, that this 
cuftom is a general power of difpojing^ as far 
as a man may, his goods and chattels at com- 
mon law, which he may devife in manner 
as is contended the lands Ought to go in 
;:his cafe ; for it is faid (fay they) in Fttzljcr- 
berfs Natura Brevium^ that thfe cuftom of 
gavelkind is to devife lands tanquam bonk 
X^ caialla ; but furely thcfe words do not ^ 
prove that gavelkind land byfucb eujlom may 
t>e difpofed of to ^11 purpofes, a^ goods and 
chattels^ there is moft certainly a great dif- 
ference between a devife of lands and a, 
devife of goods and chattels ; for goods and 
chattels were always teftamentary things. 
If a man makes his will, the law gives all - 
his goods and cV^tels and perfonal eftate 
^o his executor ; by his being named exe-. ' 

cutgr he h2^s a right to all the perfonal cf- 

, ' tatej 
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fite ; andif;inian made no will, the ordinary 
difpofed of the iriteftate's eftate, till the ftar 
trite of granting adiTiiniftration w^s made ; 
fo as to th^perfonal eft^te,the law appointT 
cd no perfon who fliould go in fucceffion as 
to ibaty unlefs the teftator difpofed of it : 
but as to the landy the law has appointed 
ihe- heir to reprefcnt the anccftor, Jind to 
fucceed hini hi his inheritance ;* therefore 
lands ought not to go from the heir, tq 
whom th<5 law has given them, otherwnfe 
than as $^xprefsly d^vife4 fron^ Iilip tcj fo^ne 
Cther- 

. ' And tho*' the teftator doth difpoft. of hi^ 
goods and chattels by his will,, to the lega- 
tees yet they all pafs to the executor, and Af . 
has them all in the nature of a trustt^e, an4 
he alone has a tide in law tO t)icm, and nor 
thing paffes to a legatee, por can a legatee 
take any thing to hini devifed until the excr 
tutor ajjmt i fo that this, in effect ?imoynts to 
r»o more than a direction to the cxecutopi 
li^w he liiall difpofc of the teftamentary efi 
nte, "ivhen debts' and fpneral fexpcnces are 
paid. 

Teflaments of goods and chattels are by 
the civil law of eccleftajlical conufancc, and 
fubjecl to the rules of the fpirituil court, 
and to be governed by tlieir law ; but as to 
lands, nothing enables a man to take but 
ihe common /a'cx;, and fhe heir is in by de? 
fcent, as being a per/on appointed by thecompio% 
law to fucceed and represent his ancejior ; and 

'if lands are devifed away by Mvill from the 
Ijeir^ they pafs immediately by the will tp the 

devifeej 
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devifce; fothat there is a great difference 
between adilpofition of lands, and of goods 
and chattels. 

The cafes cited at the barm fupportthe 
devife were Brook 1 1 5. title Devife ; Fitzhtr* 
bert and Statbam^s Abridgment 1 1 . the fame 
title ; and thefe were preffed as authorities 
in point* 

All thefe cafes were founded on the year 
book, 39 Hen. 6. I have looked into that 
book, but it does not by any.means warrant 
fuch opinion ; for the principal cafe was no 
mbre than this ; — a man devifed land, and 
was afterwards diffeifed, ^LViAthen died ; the 
quefiion there was, " whether it was a good ' 
" will, bccaufehe did not die fei/ed ;" and 
the book fays, But fuppofe a man fliould 
after making his will purcbafe lands ; and 
- there is, no refolution to thdt^ but only a 
query ;— fo that thefe books arc only collec- 
.tions from, and inferences upon, 39 Hen^JRep.inEq.^j 
6. which warrants lio fuch thing, but ra- OreenbUi v- 
iher the contrary; efpecially if it be boi^fi*- ^^^^"'^'''^• 
dtrtd that cafe muft be on a cujiom to devife^ 
becaufe long before thejiatute of wills. 
. Therefore I think for thefe reafons the 
plaintiff ought to have his judgment. 
. J. S. feifed in fee devifed lands to his 
grandaughter for life, remainder to hijj ' 
right heirs male for ever,— dies, leaving his 
grandaughter 'heir at law, and a deceafed 
brother's, fon his. next heir niale ; the'de* 
vife of the remainder is void. Daises and. 
Fsrr^r^P 2 WHi Rep. i. 

Devife. 
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Devifc of land^ to^ tniftces, in truft, If 
the cWeft fon of A* turn protejianty then to 
fut:h eideft fon ;-r.this is a jyood devife, as 
not being to a papift, but a proteftant. Car^ 
icret and Carteret^ 2 Wj/L Rep:, 32. 

Devife to Ai a prote^ant for lift, remain* 
der to S. a paptfi for life, remainder to C 
a proteftant ; — A. dies;^ J3. being a papift 16 
difabled to take, and C. fhal! take prefenily^ 
in the fame manner, as if the remainder 
had be^i^ limited to a monk. Carrick and' 
Erringtonj ibid^ 361, 362. 

Theftat. of the ii S*f 11 W. 3. r. 4.whick 
difables a papift from purchafing lands, dif^ 
ables him from taking by purchase, confe* 
qucntly from taking by devife. ibid. 

Devife (^f lands to A. a proteftant for life, 
remainder to B. a papift for life, remainder 
. to truftees for the life of B. m truft to Jei 
B. take the profits, and to prefer ve thecon^ 
tingenx remainders : — ^the truft to let B. the 
papi/i't'3ik£ the profits is void; but the truft 
to prefervc the contingent remainders w 
good. ibid. 362. 

Devife of 100/. and 50/. per annum to A* 
arid his heirs, and if A^ die without heirs, 
then to a charity; A. dies. without ijfue^ liv* 
ing the teftator ; the will is void as to the 
whole, and the charity cannot take. ,Au 
terriey General and Qilly 2 Will. Rep. 369. . 

Axpapift conforming at eighteen, is capa-» 
blc of. taking by- devife made when under 
that age. Hill ^nd Filkinsy isi'e. Lucas- s Rep^ 
481, 536. . 

A devife to. one and the heirs of his body^ 
and if he go about to alien, lus eftate Ihall 

ceafe. 
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ceafc, aftd the lands go over to an hofpitil ; 
the devifc over vi^tL as an invention to cre-^ 
ate perpetuities- Campany of Pcwtercrs and 
Cbrtji's Hofpital^ 1 Veiyi. 161. 

y. S. deyifcd his eftate to the drapers , 
company and their fuccefibra, in truft to 
convey th^ pfemiffcs to his godfon Maithcia 
Himberjion for life, and afterwards, on >hc 
death of the faid Matthew^ to his fird fon 
for life ; and fo to the firft fon, of that firft 
fon for life, Ssfr. and if no iffue male of the 
firft fon, thenv to the fccond fon of the faid 
Matthew Humbcrftoii for life, and To to his 
iirft foTi, ^c. and in failure of fuch ifliie of 
faiid Mattfjcw^ then to another Matthew 
Huniberjion^ for Ufe, and to his firft fon for 
life, ^r. with remaindeti over to many of 
the Uumb^rftom (as the pieporter thinks, 
about fifty) for their lives fucceffively, and 
their reipcckzve fons, xcbcn barn^ for their 
livcs^'^without givifig any ejiate in tail to any 
of them^ or making any dijpofition (f the fee ^ 
Per Ld. Chan. Cowpef\ Tho' an jittempt ta^ 
make a perpetuity for. fucccffive lives be 
vain, }xt fo far as it is confiftent with- the 
rules cf law, it ought to be complied with ; 
therefore his Lordfhip decreed, that all the 
fans of the feveral Humberjions^ already hern^ 
fbtould' take cftates for their lives, but that 
the limitation to the ions unborn flic/uld be in 
tmL Humberjion and Humberjion^ 1 WilL- 
Rep. 332.' 2 Vern. 737. S. C. Pra\ in' 
Chaiu 455% S. C- Gilb* Rep* in Eq. 128* 

if I dcvife " all my lands, tenements and* 
*'- bMrcdiiuntmis in Dale^^ and* have a manor 

ia 
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^ in Daky fuch manor being an hereditament 
in Dale wDI pafs ; tho* pechaps it might be 
a doubt, if a man has lands,- and alfo a ma- 
nor in Dale^ of which the lands are not par- 
cel, whether by the devifc bf all his lands j 
in Dale his manor will pafs; perhd. Chan.r | 
Talbot inthe cafe of Hajlewood arid Pope^ 3 \ 
Will. Rep.2>^2. .' ■ . j 

y. S. devifes all his freehold houfes in J. ] 

and hath mns- but leafehold houfes, thefe 
fliall pals ; /ecus in a grant- 1 tVl/L Rep. 
i%6. ^' ^. / ■ '. '. 

-^i devifcd in the following maxtner: " I 
^* make nly ftiece executrix of all my goods, 
** lands and chattels :" the teftator had a 
real and perfonal eftatc, but ;J(? leafes or inte- 
refts for years in any lands whatfoever ; and 
the qtieftion was, ** tvljether any or what ep 
iafe pajfid in the lands by. this devife /' Ld. • 
Chan, was clear of opinion, that the real 
eftate did n^ pafs by theft words, and that 
the word lands was not (as objeifted) ufelefs, 
and. to be rejccfced,; ftn* that ia all probabi- 
lity there might be rent irt arrear tyf; thofe lands 
which would pafs to the niece by her being 
made executrix. Pi^ot zx^d Penrice^ i VoL 
jibr^ Eq. 209/ Ca* 1 ^J Free, in Chan. 47 r. 
S« S. G//fr- Rep.inEq. 137^ Ccmyns 250. . 

J. S. devifes ^' ail his lands ih-/f.jB. and 
** C. and clfewhere^'' the teftator A/i/A lands 
in -1^. B. and C* and lands of much greater 
value in anpther county ; the lands in the 
other conmy Jball pa/} by the word " el/e^ 
^' where:' . ChejUr aiwi Gbejier^ j Will. Rep. 
61- 

By 
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By the word lands an advowfpn will not ^ide BlacL 
pais ; by hereditaments it may, Savil and ^^- ^- ^- '7 
5tf^/7, Fortefi. Rep. 351. " ^ ""^^ ^'• 

Lands devifed to J. and after in the fame 
will to B. they Ihall take it between them. 
Contra^ Ld. Coke*s opinion, that ]the latter 

claufe revoked the former, Obiter, Fane 

and Fane, i Vernr 30. 

^. 5. devifes 300/. to all the natural chiU 
dren of his fon by Mrs. Heneage ; the natu- 
ral children born after making the will lhall 
net take; nay the children in ventra/a mere 
ihall not take. Metham and The Duke of 
Devon^ I Will. Rep. 529. 

A devife to " relations** is to be confined 
to fuch as would take b^ the Jiatute of dijlri-^ 
butions ; but their ihares as to the taking per 
capita and per Jlirpes may be diflFerent. 5n6^-. 
fnas and Hole^ Cafes in Eq. temp. Talbot 251 . 

Devife to A. and his ijue^ remainder to B. 
and his iffue, remainder to the heirs of A. — 

A. dies without iffue in the life of the tcfti- 
tor ; B. dies in the life of the teftaf or, but 
leaves iffue^ who is alfo the heir of ^. This 
iffue fliall not take . an eftate-tail, as iffue of 

B. nor the remainder in fee, as heir to A. 
Goodright and Wright^ 1 Will. 397. ^ 

y. S. devifes to his wife for life, remain- 
der to his grandaughter (who was his heir 
at law) for life, remainder to his ozvn heirs 
male; a nephew, ahho* he be next heir- 
male, fcannot take by virtue of the laft li- 
mitation, not having both parts of the de- 
fcription meeting in him. Dawes and Fer- 
rarsy Free, in Chan. 58 9. 

M . 7. 5. 
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^ y. S-. devifcs the furplus of his pcribnal 
efiate to fix perfons, to each a fixth part ; 
*— one of them dies in the life-time of the 
tcftator; this fixth part {hall be taken as 
undifpofed of by the will, and go to the tejla^ 
ipr^t. next of kin. Page and Page* 2 Will, 
Rep. 489. 

If lands be devifed to J. and his heirs, — 
and A. dies before the teftator, the heirs fliall' 
take nothing / for heiu is a word of limita- 
,. tion, and not of purchafe: agreed ^^r /o/* 
€ur\ I Freem. 293* in C. Bi 

A termor of 1000 years, without im- 
peachment of wafte, devifed the fame to 
defendant, and if he die without iffue^ then 
10 plaintiflF; per Ld. K. this being a devifc 
after dying without tffue generally ^ is void* 2 
Vol. Abr. Eq. ^^37* Ca. 3. 

A perfonal jeftate was devifed to y. S. and 
in cafe flie Ihould die without iffue, then to 
£. — the devife over to £. is void. 2 Freem. 
Rep. 287. Ca. 357. b. 

A devife to A. with feveral remainders, 
and a remainder over to the hcivs-male of 
the devifor — the devifoi* had no heirs-male 
• of his body at his death ;* — it is a void limi- 
tation, and a collateral male cannot take by 
this devife. — In the King's cafe a grant to 
heir^male is void, but in that of a common 
perfpn it is a fce^ atid the word male is idle ; 
but heirs-maie, £ffr. in a will are always in- 
tended of the body^ and implies an efiate-taiU 
Ford and Offu^Jlon^ Ca. temp. ^ Ann. 189. 
3 Salk. 336. 8. C. a devife of a remainder 
to his right heirs-male must be intended 

right 
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tight heirs-male of his body^ and m collateral 
heirs-male £ball take by fuch a limitation by 
way of remainder. 

Devife of a perfonal eftate to B. and his 
iffue, or to B. and if he die without iffue, 
remainder over to C — is void^ and the whole 
. interefl veiled in B. Gibbs and Barnardif- 
ton^ Gilb, Eq. Rep. 79; Prec. in Chaif. 323. 
S. C. Ssf P. 

In ejedment and fpecial verdicl. — J. S. 
poffeffed of a long term for years in lands, de- 
vifed them xk\A. Sir 5/. Andrew St. John^ 
and his two brothers fucceffivelyy provided 
that neither of them fliould take till after 
they are married ; — Rowland the third bro- 
ther dies, Sir S/^ Andrew dies, the fecond 
brother is leffor of the plaintiff: the quef- 
tion'on the fpecial verdict was, " whether 
" this was a good devife to Sir S/* Andrew 
•* S/. 'John and his brothers ?'* It was ob- 
jected, that this was a void devife for the 
uncertainty who fliould take, by reafon of 
the word fuccejively : — refolved per tof cur\ 
that the plaintiff fhonld have his judgment, 
becaufe the devife is not void for the uncer- 
tainty. Ungly and Peale^ 2 Vol. Abr. Eq. 
358. Ca. 8. citeg Vin. Abr. tit. Devife (D) 
Ca. 19. Vide Lucases Rep. iot^. Ongly znd 
Pead, S. C 2 Ld.Raym. 1312. Ongley^nd 
Pcale^ S. C. ^ 

It has been faid, that if an eftate has been 
given to a man and his iffue ^ it is void for 
the uncertainty, becaufe it not appearing, 
\^hether male or female ; but that' has been 
held and determined fincc, not to be law ; 
M 2 and 
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and yet it is tvell enotigh in a devife ; pf 
cur^ in j5. R. in the cafe of SZwu; and Weighs 
Gilb. Eq. Rep. 28. 

Teftator devifed 556 (omitting pounds) 
to "his daughter M. and alfo dcvifes 550/. to 
his daughter B. — per Cowper C. the fubfe*^ 
quent devife to B. niakes it extremely ckat. 
that th^ teftator meant 550/. and it is as cer- 
tain and good, as if the word (pounds) had 
been cxpreffed. Freeman and Fr^eman^ i 
RoL Abr. Eq. 359. Ca. ii. cites Vin. Ahr* 
lit. Devife {jy^ Ca. 22. 

The father in his will taking notice, that 
^ his foil y^ had much difobl^ed him/' de- 
clares thus ^ •• I do hereby refolve not to 
•* give hilfi afiy fnore than 2t>L a a year for 
*' life, to be paid him quarterly/* N. B. 
, This was a baftard fon, to whom the father 
had by a former will given 80/. a year ; but 
!n the fecond will he takes notice of his iH be- 
haviour at theiinJverfity, and devifes that 
cftate to his legitimate fon : J. fliall take 
not lying by this will, the words n<a amounting 
to a i>EViSE. Holder and HoId€r^ 2 Vol. Abr. 
Eq: 359. Ca. 12. cites Vm. Abr. tit. Devife 
{jyh)Ca.%. . 

J. S. poffeffed of a term devifed it to A. 
and B. and if either of them died, and leave 
no iffuc of their refpeftive bodies, then to 
C. — ^His honour held that the devife w^r was 
void. Froth and Chapman"^ i Will. Rep. 664. 
- — Afterwards Ld. Parker, on an appeal, re- 
vafed this decree- IbJd. 

Devife of lands to S. and *' the heirs of 
** his body/' 6. died in the life-time of 

the 
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the dcvifor ;-< this is in the nature of a 

lapfed legacy, and the heir of 5, fliall talcc 
nothing. Wynne and Wynne^ 2 toL Abr. Eq^ 
360. Ca. 16. cites Vin* Abr. tit# Devife (W c) 
Ca. 18. 

A. devifed ^^ all that his meflu^re or te- 
** nement in £.— *to F. and his hdrs, and 
^*. all the rejl of his meffuages, lands, Sfr. 
^« in £. and elfewhere, to 7- L. In fee ;" F. 
the A^wifee died iri the life-time of the tefta- 
tor, fo that this became a lapfed devife by 
his death.-i-rln ejeAment the fol? qucftion 
was, " whether this latter claufe of the will 
^' would carry ovet the lapfed devife to J* 
^' L. the refiduary devifei? ; or, whether it 
" fliould defcend to the teftator's heir at 
« law ?** — ^Held per cur"^ that the devife 
of all the reft and refidue of my meffuages, . 
lands, "hfc. did not convey what was expreftly 
devifed before, for the teftator*s intent ap- 
pears to be tq give his whole cftate to F. and 
his heirs in that meffuage, and that at the 
time of the will made, he had no reft and 
refidue in that houfe, and the dev|fe to F, ' 
being void, the houfe will go to the belt at law, 
Wright and Hall, in C. B, Fortefc. Hepf 
182.' 

A. bequeaths to her, grandchild B. fame of 
her BEST linen ; this vdid fot the uncertain, 
ty ; yet the court recommended it to the 
executor to give fome of the bcft linen to 
the legatee. Peck and tialfey, 1 Will. Rep^ 

3^7. 
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Precedents of Wills* 

THIS is^the laft will and teftament of 
me A. B. of, "&€. wijdow and relift of 
C* D. late of, ^^. in the county aforefaid, 
Gent, deceafed. Whereas my faid late huf- 
band Cr D. did^by his lall will and tefta- 
ment, beafing date on or about, lf?c. devife 
tome and my heirs, all that his manor, ca- 
pital m^ffuage, meflbages, mill, clofes, 
lands, tenements; and hereditaments, in, 
^c. in the faid county of, Islc. with their 
and every of their appurtenances, in trufl, 
to be by me fold, or btherwife difpofed of, 
to and amongft all my children by him on, 
me begotten, in fuch fliares and proportions 
as to me fhould feem meet ; except fuch of 
his faid children who fhould in his lifetime j 

have received their refpeflive^ portions ; and \ 

after feveral other devifes and bequefts, my f 

faid late hufband by his faid will devifed all 
there ftand refidue of hisperfonal eftatcwhat- 
foever, and wherefoever to me his faid wife,.to 
bedifpofed of by meamongftmy children, at 
fuch time and in fuch fliares and proporti- 
pns as I fliould think fit. And whereas my 
faid late hufband at hi6 death left iflTue by 
me nine children (and who arc all of them 
ftill living) that is to fay, three fons, viz. 
George J John zndXhomas^ and fix daughters, 
viz, Jane^ now the wife of of, 

^Cs Gent. M. then and now the wife of 
^ • of. 
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of, &fr. Efq; and C. fince mar- 
ried to, and now the widow of 

late of, l5?c. deceafed, and K. now the 
iw'ife of of, &ff . Gent, and 

Anne and lEHzabeih^ not nnarried. And 
whereas great part of the faid premiffes fo 
devifed to me by my faid late hufband as 
aforefaid, had been befdre fettled by him on 
me for my* life by way of jointure ; and 
whereas for want of a fuitable purchafer, and 
for that I did not think fit to fell or difpofe 
of my jointure, I therefore have not fold the 
faid real eftate,. but I have in my lifetime 
advanced and paid to and for my fon * \ 

and to and for each of my faid daughters, 

the fum of /. a-piece, for or towards 

their rei^eAive portions and advancement 5 
and I have alfp given to my faid dapghters^ 

the fum /. a-picce, viz. /. 

in money out of my own pocket, and the 
fum of /. borrowed for them of my 

faid daughter " and for the 

payment whereof | have given cny own 
bond (the faid L a-piece b.eing for or 
towards their refpedive portiQus and ad; 
yancement). And whereas^ my fon 
has by my direftion given his bond to my 
faid fon ' conditioned for the pay^ 

inent of the fum of A to the 

and for which lafl-mentioned fum 
pf /. I have made a dedudiioti or al- 

lowance to my faid fon . out of a 
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funv or debt of /. that was ,thcn due 

or owing from my faid foa to mc : 

\ ^nd whereas^ my faid late hufband did in 

• ,\ his lifeume advance to or for each of my 

■'■ i laidfons and and 

,my faid daughter L 

.a-piece, for or towards their refpcftive por- 
tions \ and I have likewife advanced and lent 
to my faid fon feveral fums of money 

td the amount of /. or upwards, and I 
im like to be a very great lofer thereby, 
my faid fon having failed in the 

world, and. having a commiflion of bank- 
ruptcy againft him. Now therefore; I do 
hereby give, devife and appoint all and fin* 
gular the faid manor, £ffr. in the county of 

, ■ ^" .aforefaid to my fon 
and of, ^c, Efq ; and their heirs, 

upon truft that they or the furvivor of them 
do and fliall, as foon as conveniently may be 
after my deceafe, fell the fame for the beft 
price \^2XfX5x or may be gotten for the fame, 
and 4p 2^A<i &^M pay and apply the monies 
^rijGipgby fuch fale (after a deduftion of the 
-coffs^ charges and expcnces attending the 
execution of the truft hereby in them re- 

t ; pofcd, or relating thereto) ip manner fol- 
lowing ; (that is to fay) In truft out of the 
monies arifing by the faid fale to pay to my 
daughter the fum of /. and 

to my daughter thee fum of /. 

and to my daughter the like fum of 

/. (my faid two daughters 
and not having as yet had or received 

either 
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cither from me or my faid late hufband any 
portions more than the faid fums of A 

a-piece) and to my daughter /. to my fon 
the fura of /. and to my daugh- 
ter /. which /. to my daughter 
I direft to be paid into her own 
hands, and that her receipt alone for the 
fame fliall be a fufficient difcharge to my faid 
truftees,notwithftandingbercoverturc. And 
I will diat intereft after the rate of 
per cent, by the year be allowed for the faid 
refpective principal fum out of the rents 
aind profits of the faid premiffes fo devifed 
to be fold as aforefaid, from the time of 
my dqath until the (aid premiffes fiiall be 
fold, or the feid principal fuips fliall be paid 
and fatisfied ; and all the reft and refidue 
pf the monies to arife by fuch fale I give^ 
bequeath and, appoint to my faid fon 
his executors, adminiftrators and affigns, 
for his and their own ufe and benefit : and 
I do herjeby declare my mind and will to be, 
that if any of my faid children, or any of 
the hufhands of any of my daughters, fliall 
in any mannqr controvert any of the difpo* 
fitions or appointments herein before by me 
made as afprefaid, or fhall refufe -to ftand to 
or abide by the fame, or fliall refufe or neg- 
led to do ox execute any reafonahle or pro- 
per %Ql for confirming the fame, or for fale 
^i the faid eflate or premifles at 
aforefaid^ for the purpofes aforefaid, being 
thereimto rcquefted, then fuch of my faid 
^|i|ldren who, or whofe huft^ands fliall con- 
trovert 
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trovert any of the difpofitions or appoint-!^ 
nients by me herein before made, or who 
ihall refufe to abide by the fame, or fhall re- 
fufe or negleft to confirm the fame upon 
requeft as aforefaid, his, her and dieir re- 
fpeftive wives and children Ihall be deprir 
yed of and lofe all benefit and advantage of 
whateveris herein before given or appointed 
io or in truft of them refpeftively, or for 
their refpeftive ufe or benefit, and the fame 
fliall be divided amongft my other duldren 
who ihall confent and agree to this my will, 
in proportion to what is herein before ap- 

J>ointed to fuch of them refpeftively as afbrc- 
aid; and in fuch cafe I do hereby give, 
. \ dcvife and bequeath to fuch of my fatcj chil- 
dren who, or whofe hufbands fhall contro- 
vert any of the difpofitions or appointments 
by me herein before made, or who fhall re- 
fufe to abide by the fame, or fhall refufe or 
negleft to confirm the fame upon requ^efl asi 
aforefaid, all that undivided half aii acre of* 
all that piece or parcel of rneadbw or pafi . 
ture land commonly called 
\ lying and being at ' in the parifh 

of aforefaid, containil>g ten acres^ 

four, &fr, or thereabouts, little more or lefs, 
the faid half acre hereby devifcd lying and[ 
being 4n the moll northward part of the faid 
land, called -^ and ndrth on land 

called and weft on ^and called^ 

andbeing together withtherefidueof the faid 
land called now qr late in the occu- 

pation of To hold to fuch of my faid 

child 



and Revocations. 

child or children who, or whofe hufbands 
Aall controvert this my will, or refufe or 
negleci: to abide by and confirm the fame 
as ^aforefaid, his, her and their heirs, as te- 
nants in common, as and for their whole 
fliare pf right and intereftin the faid whole 
eftate devifed to be fold as aforefaid ; and 
then I give, devifc and appoint all the refi- 
due of the faid manor, mefluages, fe'r. in 
the parifh of aforefaid to my faid 

ions and and their heirs, 

in tryft, to be fold as aforefaid, and the 
money to be applied for tiie benefit of my 
other children who fliall confent and agree 
to this my will, in proportion to what is 
herein before appointied to or for fuch other 
children refpeclively as aforefaid,and in fuch 
manner and form as the fame is herein be- 
fore appointed to or for them refpeftively 
as afoi'efaid^. I give and bequeath all and 
lingular the goods and chattels, debts, ef- 
fefts and perfonal eftate whatfoever, which 
1 die poffeffed of, interefted in, or intitlcd 
unto, as follows ; (that is to fayX To my ei-* 
deft fon I give the fum of /. and 

I do hereby fbrgive him the fum of , /- 
out of the principal fum of /. which 

he owes me upon boi^d ; alfo J give to my 
fon . the fum of /. and in cafe 

he fliall think himfelf obliged in honour, or 
intend to pay to my eftate the faid principal 
fum of /. as he has declared, I do • 

hereby forgive him^the fum of /. part 

' ' * thereof} 
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hereof; I give to my (aid daughter 

/. and to n)v daughter /. 

^d to my (aid daugoter /* to 

my fon /. over and above 

what I have before given ; alfd ! give tp 
the fum of A in confidera- 

tion of the charge and trouble |te will have 
in the execution of the trufts of this my 
will in him rcpofed. To the poor of the 
parifh of afpr^f^id the fum of L 

to be diftrib^ted amongft them at the di£> 
firetion of my executors. Alfo I give to the 
faid af)d of, ^. the fum 

of /. upon trufty to be placed out in 

the purchafe of new S. S. anctuities^ or other 
good government or cKher fecuritids^in their 
names, and theintereft ajid dividends thereof 
from time to time to be paid to my daugh? 
tcr c^ her order in writing during^ 

her life, for her fole and feparate ufe, exr 
clufive of her hufband ; apd I will and dU 
red that her receipt or order in writing 
for the fame ufider iif r hand, from time tq 
<ime ihall be a fufficient difcharge for the 
fame, notwithftanding her coverture : but 
if my faid daughter Ihallfurvi ve her huft. 
band then from and after his de- 

ceafe I give the faid /. and the ftocks 

or fecurUies in which the fame fhall be in- 
veftcd, to my faid daughter for her 

own ufe and benefit, and to be at her own 
;^ difpofal ; and I direct the fame to be paid, 
jffigned or transferred to her accordingly : 
but in cafe my faid daughter fliall 

happen 



happen to die m the Ufetlme of her faid 
huiband, then and in fuch caife I do give 
and bequeath the faid h or the ftocks 

or fecurities in which the fame fhall be in*. 
Vefted, £rom and after the deceaie of my faid 
daughter unto if he fliall 

be tnen living, and*when he ihall attain his 
age of twenty-one years, and until his at* 
taining that age or death, which ihall firft 
happen, the dividends, intereft and. profits 
thereof, to be applied for his maintenance 
and education: but if my faid daughter 
fhall die in the lifetime or her 
faid hufband, and the iaid fhall be 

dead at the time of her deceafe, or fhall 
die afterwards before his attaining his age of 
twenty-one years, then and in fuch cafe, 
from and after the death of my faid daugh-* 
ter and of the (aid which 

fliall laft happen, I give and bequeath the 
faid /. and the flocks or fecurities in 

which the fame fhali be invefled, unto fuch 
child or children of my faid daughter 
and the faid and fhall attain the age^ . ^ 

or ages of iixteen years refpedi vely ; and in 
cafe of no fuch furviviiig child or children, 
or who fliall live to attain that age, then I 
give and bequeadi the faid /. or the 

flocks or fecurities in which the fame fhall 
be invefled, and the dividends, interefl: and 
profit thereof, from ancl after the deceafe 
of the furvivor of them my faid daughter 
the faid and of fuch fur- 

viving child or children, if any, dying be- 
fore 
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fore the *age of fixteen years, unto fuch 
fiild and children of my faid fon 
asibali be then living, equally to be divided 
between them, if more than one, ihare or 
Ihares alike. > Alfo I give to my grandaugh- 
tcrs and children of my 

daughter the fum of /. a-piece, 

to be paid them refpeftively at their refpec- 
tive ages of twenty one years, or days of 
marriage, which Ihall firft happen ; and in 
, the mean time I dired that the faid two fums 
of /• be placed out at intereft in^ the 

purchafe of new S. S. annuities, in die names 
of my executor^, and that the dividends 
and produce thereof to be applied from time 
to time for my iaid grandaughters mainte- 
nance and education (as my faid executors 
Ihall think fit) until their refpeftive ages of 
twenty-one years, or marriage, which fhall 
firft happen ; and if either of my faid two 
grandaughters fliall be before fuch age in 
the lifetime of my faid daughter 
then I give the fliare of fuch of them as 
|hall fo die, equally to be divided between 
the furvivor of them and my faid daugh- 
ter but if my faid daughter 
fliall be then dead, then I give the whole to 
the furvivor of my faid grandaughters ; but ' 
if both of my faid grandaughters fliall hap- 
pen to die before attaining the age of twen- 
* ty-one years, or marriage, then I give and 
bequeath the whole of the faid feveral fums 
of . /. and /. and the ilocks or 
fccurities in which the fame fhall be in- 

vefled^ 
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A^ed tinto my faid daughter • ^ 

in cafe he ihaH.be their Hving, for her own 
ufe and benefit. Alfo 'my will is. that my 
plate, watch, jewels, books and noufehold 
goock, Ihall be difiributed and difpofed of 
according to fuch dire£Hons as I Ihall leave 
in a paper writ ten with my own hand, and 
inclofed in, or annexed to this my will; 
alfo I appoint and dire£t that all my wearing 
apparel (except what may be othefwife dif- 
pofed of by me in the faid paper writing) 
be delivered over to my daughter 
for her fole and feparate ufe. And I do 
hereby declare my minci and will to be, 
that if iany of my children, or any of the 
hufbands of any of my daughters, or any 
other perfpn or perfons intitled to any legacy 
or legacies by this my will, or to any in- 
tereft therein, or in thepremiffes, fliall in any 
manner controvert any of the gifts, devifes, 
difpofidons or appointments herein by me 
made, or fliall refufe to ftand or abide by 
the fame, or fliall refufe or negleft to do or 
execute any reafonable or proper aft for 
confirming, eftablifliing or carrying into ex- 
ecutidn the fame, being thereunto requefted^ 
then that fuch perfon or perfons who, or 
whofe hufband controvert any of the gifts, 
devifes, difpofitions or appoiptments by 
me herein before made, or who fliall refufe 
to abide by the fame, or fliall refufe or neg* 
left to confirm the fame, upon requeft as 
aforefaid, his, her and their refpeftiVe wives 
and children fliall be deprived pf, and l6f<¥ ^ 
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all benefit and adruntage (fave and exc^ 
only as to his, her or their refpeftive fhares 
of and in the iaid half an acre of land by 
me devifed and appointed as aforefaid) of 
whatever is in or by this vxj will, or any 
part thereof^ given or appointed to, or in 
truft for them refpcdively, or for their rc- 
ipc6tive ufe or benefit ; aitd the fame (except 
as aforefaid) fhaU be divided amongft my 
other children i^ho fliall cofkfent and agree, 
to this my will, in proportion to what id 
herein before appointed to fuch of them 
refpeftively as aforefaid. Iteni^ 1 defire to 
be buried in the pariih church of 
as near the ren^ains'of my late hulband as 
conveniently can be ; alfo I give^ devife and 
bequeath all the reft, refidue and remain^ 
der of all tny eftate and effefls, real or 
perfonal, whatfoever and wherefocver, not 
/ herein before otherwife e£fe6hiaUy difpofed 
of, after payment of my debts, legacies, 
and funeral expences, to my faid fon 

I do hereby make, ordain, confti- 
tute and appoint 

Executors of this my laft will and tefta- 
mcnt, hereby- revoking all former wills by 
me at any time heretofore made, and do 
declare this to be my laft will and tefta- 
ment. In witnefs whereof I the faid 
the tcftatrix, have to this my laft will and 
teftament, contained in this and the 
preceding Ikins of parchment, fet my hand 
and feal (to wit) my hand to the bottom of 
. cacli of the faid fkins^, and my 

hand 



and Rwocatms. 177 

hand and feal to this laft ftcin, and my feal 
at the foil of the top of the faid Ikins, where 
all the fkins are fixed together, this 
day of ^ ^ ' 1755. 

The \»riting contained in this 

and the preceding 

(kins was figned and fealed 

by the above named 
> and by ier publiflied and 

declared as and for her laft 

will and teftament, in the 

prefence of us who have 

heretofubfcribed our nam<5s 

in her prefence, and in the 

prefence of" each other* 
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THIS is the lafl: will and tcffaraent dt 
mtA. B. of, iffc. Firft, I wHl that all 
fuch debts as I (hall juftly owe at the time 
of my deceafe^ and my funeral charges^ 
and expences, be in the firft place paid by 
my executors herein after njimed. Item^ I 
give, devife and bequeath unto C. D. of, 
l^a all and every my meffuages, lands, 
tenements and hereditaments^ and premiffes, 
whereof I am feifed in fee, fituate, lying and 
being in in the county of 

and now or late in the fevcral tenures or 
occupations of and or one 

of them, their, or one of their afligns^ 
lefiees or undertenants ; to have and to hold 
all and every the faid meffuages, ^c. unto 
and to tlie ufe of the faid C D. and his 
heirs for ever, Ilemy I give, devife and 
bequeath unto of in the 

county of. all my copyhold meffua- 

ges, Jands, tenements and hereditaments, 
(and which I have lately furrendered to the 
ufe of my will) fituate, lying and being in 
the faid county, and which now are or late 
Were in the fevdral tenures or occupations 
of - and or one of them, 

their or one of their afligns, leffees or un- 
dertenants; to have and to hold all and every 
the faid laft mentioned meffuages, lands, 
tenements, hereditaments and premiffes, 
with their and every of theirappurtenances, 
unto and to the ufe of the faid 

and 
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and the heirs of his body kwfiilly to be be- 
gotten ; and for default of fuch' heirs,, then 
to tl^e right heirs of me the faid A. R for 
even Item^ I give, devife and bequeath 
unto of in the County of 

Efq ; all thofe my meffuages or 
tenements with their and every of their ap- 
purtenances, now in the feveral tenures or 
occupations of and or 

their feveral leflees, undertenants or aifigns, 
fituatie, ftanding and being in the patifli of 

in the county of and all 

that my other meffuage or tenement with 
the appurtenances, fituatc, ftanding and be- 
ing in the faid parifli of . and near 
or adjpining to the faid two laft mentioned 
meffuages or tenements, and now called, or 
commonly known by the name or fign of 
the and heretofore in the tenure or 
occupation of his undertenants or 
affigns, but is now untenanted ; and all that 
litde building, meffuage or tenemient here- 
tofore in the tenure or occupatiori of 
fituate, ftanding and being in the yard or 
backfide, and heretofore belonging to, or 
lett with the faid laft herein berorfe devifed 
meffuage, and alfo all other my meffuages 
or tenements; ground and hereditaments in 

aforefaid with their appurtenances ; 
to have and to hold all and every the faid 
laft mentioned meffuages or tenements and 
prenr^iffes, with their ;ippurtenances (fubjeft ^ 
ncverthelcfs to, and charged and chargeable 
-with the annuity, yearly rent cr fum 

of, 
N 2 ^ 
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of /• herein after-mentioned) unto Kim 
the faid ^ and his afligns, for and 

during the term of his natural life : and 
from and immediately aft^cr his depeafe I 

g* ve, devife and bequeath all and every the 
me meffuages or tenements and premiffes, 
with their and every of their appurtenancea 
(fubjed to and charged and chargeable with 
theannuity hereinafter- mentioned(untoand 
to the ufe of in the county of 

and the heirs of his body lawfully begotten, 
or to be begotten ; and for default of fuch 
heirs, then tp my own right heirs for ever ; 
and I do hereby give, devife and bequeath 
vnto wife of and her affigns, 

for and during the term of her natural life, 

s one annuity or clear yearly rent or fum of 
L of lawful money of Great Britain^ 

, free of taxes and all other dedudions, par- 
liamentary or otherwife, to be iffuing and 
payable out of all and every the faid laft 
mentioned mefluages and tenements and 
premiffes, and to be paid and payable by 
equal half-yearly payments, at the two 
moft ufual feafts or days of payment in the 
year, that is to fay, the feaft of the An- 
nunciation of the blcffed Virgin Marf^ and 
3aint Michael the archangel ; the firft pay- 
ment thereof to be on fuch of the fame 

^feafts as fhall firft and next happen after 
my deceafe ; and I do hereby charge and 
fubjeft all and every the fame meffuages or 
tenements and premifies, to and with the 
payment of the faid annuity, yearly rent 

or 
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er fum of /. accordingly. And my 

Mrill is, that in cafe the 4id annuity^ 
yearly rent or fum of A or any part 

thereof, fiiall t^e behind or unpaid by the 
fpace of twenty-eight days next over or 
after either of the aforefaid fe?.fts whereon 
the fame is herein before directed to be paid 
as aforefaid, that then and fo often it fhall 
and maybe lawful for thefaid (the 

annuitant) and her afligns, to enter upon 
all and every or any part of the faid pre- 
mises charged with the faid annuity as 
aforefaid, Und diftrain for the fame, or for 
fo much thereof as fhall be fo in arrear, and 
att cofts and .charges occa^oned by non- 
payment thereof. Iteniy 1 give,* devife and 
^bequeath unto of in the 

county of all that my meffuage or 

tenement (being part freehold and part 
leafchold) with the appurtenances, fittiate. 
Handing and being in in the pariih 

of aiid now or late in the poneffion 

or occupation of his undertenants 

or aifigns', and alfo all that my freehold 
piece or parcel of ground lying and being 
in or near an open field, commpnly called 
or known by the name of the Town Fields 
in the pariih of and now or late in 

Jeafe to and all thofe mefluages^ 

tenements, ereftions and buildings there- 
upon, or upon any part thereof now erefted 
and built, and ere£ling and building, with 
their and every of their refpeftive appurte- 
mwces } to have and to hpld the faid mef- 
N 3 fuagcs 
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fuages or tenements, and piece or parcel of 
ground and premifies laft above before devif. 
ed, with their and every of their refpeclive 
appurtenances, unto the faid and 

her affigns, for and during the term of her 
natural life, (flie and they keeping the fame 
. in good repair) and from arid immediately 
after her deccafe, I give, devife and be- 
queath the fame mefluages or tenements, 
pieces or parcels of ground and premifies, 
with their and every of their refpeclivc ap- 

Eurtenances, unto the faid and the 

eirs of his body lawfully to be begotten ; 
and for default of fucK heirs, then to my 
own right heirs for ever. Jtem^ I give, 
devife and bequeath unto the faid 
all that my mefluage or tenement, with 
appurtenances in which I hold by 

or under a leafe from ,^nd 

his wife (both deceafed) or one of them ; 
and all my eftate^ right, title, term and 
intereft' of and in the fame premifies^ with 
the appurtenances ; to have and to hold unto 
, the faid his executors, adminiftra- 

tors and affigns, to and for his and their 
own ufe and benefit, liem^ I give and be- 
queath unto of, Iffc. the fum of /.^ 
of lawful money of Great Britain^ to be paid 
within three calendar months next after my 
deceafe. Item^ I give and bequeath unto 
/. for to buy him mourning. 
(Here the teftator gave feveral other lega- 
cies). All the faidlaft-mentioned legacies I 
will and direft to be paid within one calendar 
* month next af^er my deceafe. Item^ I give 

and 
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and bequeath the fiim of /. of like 

money unto the managers of the prefby- 
terian fund in to.be.difpofed of as • 

they fliall think fit, and the receipt of the 
treafuper for the fame fund for the time 
being to be a fufficient difcharge to my exr 
ecutors for the fame ; and I give and be- 
queath the fum ' /. of like money unto 
the managers and truftees of the charity 
fchool in for the ufe and benefit of 
'the faid charity fchool, and I will that the 
receipt of two or three fuch managers or 
truftees Ihall be a fufficient difcharge to 
my executors for the fame. Jtem^ I give 
and bequeath the fum of /. of like 
money to and for the benefit of the poor 
members of the fociety or congregation of 
proteftant diifenters in (whereof my 
late father was minifter or paftor) to be 
4iftributed in fuch manner and proportions, 
and to fuch obje6l8, as my exe(:utors herein 
after named, or the furvivor of them, fliall 
think fit. beniy I give and bequeath the 
fum of /. of like money unto 

of, ^c. and ' of, &fir. their 

executors and adminiftrators, upon the fe- 
veral trufts, and to and for the feveral pur- 
pofcs herein after mentioned and direfted of - 
and concerning the fame, (that is to fay) 
upon truft that the faid and 

(the truftees) and the furvivor of them, 
his executors or adminiftrators, fliall and 
do in his or their own names, or in the 
p?>mes of him or themfelves, and of fuch 
N 4 other 
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other perfon or perfons as he or they fliall 
think fit, from time to time put and place 
. out the faid fum of /. upon fome 

publick or private fecurity or fecurities at 
mtereft, or lay out and in veft the fame in the 
purchafe of ftock in feme of the publick 
funds, or of Sotith Sea annuities, or other-» 
wife employ and improve the fame /• 

infuch amanner as they my faid truftees^ 
or the furvivor of them, Ihall in his or their 
difcretion or difcretions think fit, and ihall 
and do pay, apply and difpofe of the clear 
yearly dividends, intereft and produce there* 
of, as the fame ihall from time to time 
arife and be received (oyer and above what 
Ihall be fufficient to anfwer and pay the 
cofts and charges attending of the execu* 
tion of the.trufts by me hereby diref^ed 
concerning the fame /.) unto and for 

the ufe and benefit of the minifter or paftor 
for the time being, of the faid fociety or 
congregation of proteftant diflenters in 

for fo long time as the faid fo* 
ciety or congregation fliall fubfift as a re* 
Ugious fociety of proteftant diffenters, and 
continue to meet and afTemblc together for 
the worihip of God in their prcfent place 
of religious worfliip, or elfewhere in 
aforefaid, or the neighbourhood thereof. 
Provided neverthelefs, and my will and 
mind is, and I da hereby exprefsly will, de- 
clare and diredl, that in caife at any time 
hereafter the faid fociety or congregation 
fliall be diiTolved and broke up, or tbtt the 

laws 
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laws and fiatutes of this realm fhall difaU 
Iqw and prohibit the fame fociety or congre- 
gation from meeting together for religious 
worlQiip, as proteftant diffenters are now by 
law tolerated to do, then and in either of 
the faid cafes, aqd when and as foon as the 
fame or either of them Ihall happen, the faid 
-fum of /• and all the intereft and pro* 

duce from thenceforth to arife and be rC). 
ccived, fcall fink and fall-back into the refi- 
duum of my perfonal eftate by me herein af- 
ter given aijd bequeathed, and fliall be, go 
and remain to and for the ufe and benefit of 
fuch perfon or perfons, who for the time be- 
ing fhould or would have been intitled unto 
fuch refiduum by virtue of, and under this 
my will. Item, I give and bequeath all my 
rings whatfoever, and fuch pieces of my 
plate as s,re marked with my own name and 
arms, and' my houfehold goods and furni- 
ture, and my wearing apparel, unto the 
faid and all my ftudy of books, 

and all other my plate (not herein before be- 
queathed) and all my ready money and fe- 
curities for money, arrears of rentj debts 
to be owing, and all my fi:ocks in any of the 
publick companies or funds, and all other 
my good^, chattels and perfonal eftate what- 
foever (not herein before by me otherwifc 
bequeathed or difpofed of). I alfo give and 
bequeath unto of, isfc. to and for 

his own ufe and benefit j and I do hereby 
make, ordain, conftitute and appoint 
and exetutors of this my laft will 

and 
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.and teftament; and I give and bequeath 
tinto the faid the fum of /, 

for his care and trouble as one of my ex-? 
ccutors and truftees. Item^ I do hereby au, 
thorife, impower and direft my fald ex- 
ecutors, arid the furvivor of them, his ex- 
ecutors and adminiftratorsin the mean time, 
from and after my deceafe, until the faid 
fiiall attain his age 6f twenty-one 
years, to manage and improve the eftate and 
fortune of him the faid by me 

hereby given him for his ufe and benefit, 
and to leafe all or any part of his freehold, 
copyhold or leafehold eftates, and to lend 
and place out upon fecurity or fecurities at 
intereft, or to lay out in the publick compa- 
nies or funds, or otherwife iriiprove accord- 
ing to his or their difcretion or difCTetions, 
all or any part of the monies belonging or 
arifing from the faid eftates and fortune of 
the faid and to pay unto and account 

with him the faid for all fuch 

rents, interefts, produce and improvements, 
as fhall arife from or be made of, and pror 
duced by the faid eftates, monies and for-r 
tune hereby given,^.devifed and bequeathed 
to him, when he fliall attain his age of 
twenty-one years. And my will is, and I ^ 
do hereby exprefsly declare, that my faid 
* executors and truftees, or either of them, 
their or either of their executors of admi-. 
jiiftrators, fliall not be charged or chargeablq 
fvith pr accountable for more of the afore. 
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faid monies arid eftates, than he or they 
fliall actually receive, or fhall come to his 
or their refpective hands by virtue of this 
' my will, nor with or for any lofs which 
flxall happen of the faid monies and eftate 
hereby by me given to the faid . or 

of the aforefaid fum of /. or in any 

part thereof, fo as fuch lofs happen without 
their wilful default and negleft ; nor the 
one of them for the other of them, or for 
the afts, deeds, receipts, defaults or difburfc- 
ments the one or the other ; and alfo that 
it fliall and may be lawful for them my fiid 
executors, and each of them, their and each 
of their executors and adminiftrators, in the 
firft place, by and out of the laidpremiffes 
hereby devifed to the faid ref- 

pedively to deduA and rcimburfe him and 
themfelves refpeclively, all fuch lofs, coifts, 
charges and exp^nces, as he or tljiey, or 
any of them, fhall fuftain, expend, or be 
put unfo, for or by reafon of the perform- 
ance of this my will, or the trufts her(iby 
in them repofed, or the management and 
execution thereof refpe6lively, or any other 
thing in anywife relating thereunto; and 
laftly, I do hereby revoke, li^c. In witn^fs.^^ 
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THI S IS the laft will and teftament o^ 
me A. B. of 
of which will I have caufed two parts to be 
written, both of the fame tenoir, words and 
form as this^ Firft, I defire that my body 
may be interred in the moft private manner, 
at the difcretion of my executor herein after 
named ; and whereat my daughter 
wife of had only /.at her 

marriage ; but I have lately paid and given 
to the faid the further fum of 

/. iand have alfo covenanted and agreed . 
to give or leave to them the faid 
and his wife, or the furvivor X)£ 

them, or their children or iffue, or other re- 
prefentaiive, either in my lifetime, or in 
and by my laft will and teftament, at thq 
time of my deceafe, the further fum of 
L which they the faid and 

his wife, have covenianted and 
agreed to accept in full for the advancement 
and preferment of her the faid 
out of all fuch part and Ihare as they or ei-. 
ther of them can or may, or could or might 
claim or pretend to, of, in, or out of all or 
any part of my perfonal eftate, by virtue of 
the cuftom oi the city of London^ or other^ 
wife (except fuch part thereof as I fhould or 
might freely and voluntarily give or leave to 
them or either of them by my laft will and 
teftament, or otherwife) : Now therefore I 
do hereby give and bequeath the fum of 
^L of lawful money of Great Britain^ 

ta 
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ta-be paid by my cxfecutor herein after 
Boined within, three calendar months next 
after my detcafe unto the faid and 

his wife, or the furvivor of them, 
or to fuch other perfon or perfons, as for the 
time being (hall be indtled to receive the • 
iame, according to the true intent and mean* 
ingof my faid covenant and s^eement in 
that behalf entered into by me, and in full 
iatisfa6ion and difcharge of and for the 
fame covenant and agreement, Iterriy I give 
andbequeath untofuch perfons whofe nam^ 
ihall at the time of my deceafe be found 
expreffed or contained in any lift, note or 
other writing written or figned by me, the 
feveral and refpcdiive fum and fums of mo- 
ney which IhaU be therein fet down, men* 
tioned or exprcfTed to be by me given to 
them refpedively. bem^ I eive and bequeath 
unto my nephew of, ^c. in the county 
of and Mr. ^ brother of the 

faid arid to their heirs and affigns, 

for and during the natural life of my faid 
daughter an annuity or yearly 

rent charge of A of like money, to 

be yearly and every year iffuing and payable 
out of all my manors, meffuages, £sjV. in the 
county of ^ upon truft neverdie- 

leis, that the faid and 

fliall and da pay, apply and difpofe of the 
iaid annuity or yearly rent-charge of /• 
unto fuch perfon and perfons, a^d for fuch 
ufes and purpofes as (he the faid 
ihall from rime to time, jpotwithfta^diiig 

her 
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lier coverture, by any note or notes ih writ- 
ing under her hand direft or appoint, to 
the intent that the fame may not be at the 
difpofal of, or fubjeft or liable to the con- 
troul, debtS) forfeitures or engagements of 
• her prefent or any after taken hufband, but 
only at her own fole and feparate difpofal, 
and for her own fole and feparate ufe and ^ 
benefits' (The like to two other daughters. 
And then the teftator goes on, and fays) 
And it id my will and defirethat theafore- 
faid annuity fliall be paid to my faid daugh- 
ter by two equal half-yearly pay- 
ments, on the two inoft ufual feafts or dayg 
of payment in the year (that is to fay) the 
feafts of St. Michael the Archangel and the 
Annunciation of the blefTed Virgin Mary m 
every year ; the firft of the faid half-yearly 
payments to begin and be made on fuch of 
the faid feafts as fhall firft happen next after 
my deceafe : and my further will is, that 
it fliall and may be lawful to and for my faid 
truftees, their heirs and affigns, from time 
to time, in cafe of non-payment of the faid 
annuities, or any of them, or any part of 
them, to raife the fame by diftrefs upon all 
or any part of the premifies charged there- 
with, together with the cofts and charges of 
fuch diftrefs. And whereas I have already 
fufficiently provided for my faid daughters 
and at the time of their 
refpeclive marriages with their now huf- 
bands, and for which I have all their dif- 
charges ; and have now likewife fufficiently 
provided for my faid daughter 

in 
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tfl manner afprefaid ; yet neyerthelcfs, as ft 
furllfeer provifioh for my faid three daugh? 
ters, for their feparate ufe (over and above 
the feveral annuities herein before given for 
their benefit^v for their refpedive lives as 
aforefaid) I do hereby give and bequeath - 
unto th^ faid and their 

^executors and adminiftrators • L capi- 

talftock in the united jE^-/«J//3: company^ 
upon th« trufts herein after-mentioned con- 
cerning the fame (that is to fay) As to one 
full third part thereof, upontruft, that they 
iny faid truftees, thdr executors or admi- 
niftrators, fhall and do pay, apply and dif- 
pofe of the yearly dividends, intereft*^ and 
produce thereof, as the fame fliall from time 
to time (during the natural life of my feid 
daughter ) arife or be received, unto 

_, the proper hands of her my faid daughter 
or ptherwife to permit and fufFer 
her my faid daughter to receive 

the fame to and for her own fole and fepa- 
rate ufe and benefit, to the intent that the 
fame may not be at the difpofal of, or fub- 
jecl or liable to the cohtroul, debts or en- 

fagements of her prefent or any after-taken 
ufband, but only at her own fole and fepa- 
rate difpofal, and upon further truft that 
they my faid truftees, their executors or ad- 
miniftrators, fliall and do, from and after 
^ the deceafe. of my faid daughter 
transfer and difpofe of the faid ):hird part of 
the faid /. ftock unto all and every, 

, QX fuch one or more of the children or 

grand- 
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grandchildren of her the feid^ ^hich 

Siall be then living, in fuch parts, fliares 
and proportions, manner and form, as ihe 
notwithftanding her coverture, or whether 
flie ihall befole or married, by her laft will 
and teftament in writing, or any writing 
purporting to be her laft will and teftament, 
to be by her figned, fealed and publifhed in 
the prefenCe of three or ftiore credible wit- 
neffes, fiiall direci:, limit, give cm- appoint the 
fame ; and in default thereof, then unto and 
amongft all and every the childreia of her 
the faid which fliall be living' at the 

time of her deceafe, equally to be divided 
between them (if more than one) ihare and 
Ihare alike, and the child or children of 
fuch of them as fliall be then dead, .in mari- 
ner aforefaid, and fiich child or children to 
have his, her or their father's or ixiother*^* 
' fliare only. Provided always neverthelefs, 
that in cafe my faid daughter 
ihall have no fuch children or grandchildren 
living at the tiiiie of her deceafe, then my 
faid truftees, their executors or adminiftra^ 
tors, fliall aflign and transfer the faid third 
part of the faid /. ftock unto 

his executors and adminiftrators, 
to and for his and their own ufe and bene- 
fit J and as to one other third part of the faid 
/. capital ftock, upon truft, that they 
ymy faid truftees, their executors or admi- 
niftrators, fliall and do pay, apply and dif- 
pofe of the yearly dividends, mtereft and 
produce thereof, as the fame fliall from 

time 
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rime to time (during, the life of my faid 
daughter (another daughter) arifc 

or be received, unto the proper hands of her 
the faid or otherwife, &c. (as be- 

fore.) And as to the remaining third part 
of the faid L flock, upon truft, ^c,r 

(fbr another daughter's benefit, as before). 
And my will is, that the refpeftive receipts 
of my faid feveral daughters alone, under 
their refpeftive hands, as well for their faid 
feveral and refpedlive annuities or rent* 
charges, as for their feveral parts and fhares 
of the yearly dividends, interefl: and pro- 
duce pf the faid Eaji-Indta flock, fhall from 
time to time, notwithftanding their refpec- 
tive covertures, be good and fufficient dif- 
charges to theperfon or perfons paying the 
fame annuities and dividends, interefl or 
produce, for fo much thereof for which fuch 
receipts fhall refpeclively be given. Provi- 
ded always, and my will is, that my faid 
three daughters and their refpeclive huf- . 
bands fhall (in cafe nly executor requires it) 
give him, within two calander months next 
after my deceafe, a further and fufficient 
releafe and difcharge from all their refpec- ' 
tive further claims a,nd demands whatfoever 
out of my faid cflate, by virtue of the faid . 
cuflom of the faid city of Londan, or other- 
wife ; and in x:afe of their neglect or refufal 
fo to do, then all and every of the gifts, 
devifes, annuities, legacies and appoint- 
ments by this my will made or given to or 
for the benefit of tbem^ or fuch of them fo 
O ' neglqclihg 
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n^lcAing or refufing, fli^H ceafe and b« 
void; for the benefit of my executor, his 
executors and adminiftrators. And in cafe 
i the laid Eaji^ndia ftock, or any part there- 

y of, fhali be redeemed or paid off, then my 

; wUl is, that my (aid truftees, their execu* 

fi" tors or adminiftrators, fliall and do hy out 

r the monies to be received for and in lieu of 

\ the ik>ck fo redeemed or paid off, in fuch 

ftocks, funds, or other publick or private 
fecurities, as my laid three daughters fliall 
' refpediveiy agree to ; and that the monies 

fo received and laid out fliall be fubjeft to 
' the fame trufts, and for the fiime or the Hke 

intents and purpofes as are herein before de- 
clared, of and concerning my faid daughters 
their refpective fliares of and in the faid L 
EaJi'India ftock. lUniy 1 do ' hereby dircft 
and appoint, that my executor do with all 
^ . , convenient fpeed after my deceafe, out of 

, my perfonal efts^te, layout the ftrni of A 

. in the purchafe of freehold lands or heredi-r 
taments of inheritance in fce-finiple in jEw^- 
Jlandy and convey and fettle, or procure the 
fame to be conveyed and fettled, unto* and 
upon the churchwardens and overfeers of 
the parifli of in the town of 

in the county of for the time 

being, and their fucceffors for ever, upon 
the trufts, and for the purpofes herein 
after-mentioned (that is to fay) upon triift, 
that the yearly rents and profits of the pre- 
miffes foto be purchafed fliall yearly and 
every year be laid out and difpofed of by 
the churdiwardens and ovcrfeeriifor thetime 

being 
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being of the fy\d town of for the 

placing out one or more poor boy or poor 
boys born or to be born in the faid town, 
and pariih pf . aforefaid to be ?in ap- 

prentice or apprentices to fome handicraft 
trade, or a mariner or mariners, and that 
the children of fuch perfons of the faid town 
and pariih, who have been very induftrious 
in their callings or way of living, for the 
fupport and maintenance of their families, 
and have not been ift the poor's rate, fliall 
have the preference to ^11 others. Provided 
neverthelefs, that in cafe the i^nonument 
creeled in the parifh church of 
aforefaid by ,my brothers and my (elf, to per- 
petuate (as rnuch as in us lay) the memory 
of our dear parents^ fhall at a,ny tipie want 
repairing, or the gilt letters vpon the fame 
{hall be defaced, and become not legible, 
-then and fo often as the fame fliall happen, 
it is my will, that fo much money be from 
time to time t^ken out of the rents an4 
profits of the lands and hereditaments fo 
to be purchafed, as fliall be fufiicient to re- 
pair the faid monument, and make the flvid 
gilt letters thereon legible, and from time 
to time to maintain and preferve the fame in 
fuch condition ; and in fuch years wherein 
fuch repairs fliall be made, only the over- 
plus of the faid rents ^ above what fliall be 
fufficient for fuch i-epairs) fliall be employed 
towards placing out fuch poor boy or poor 
boyi in manner aforefaid. Provided alfo, 
and upon this condiiion neverthelefs, that'in 
O 2 - cafe 
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cafe the faid monument fliall not from time 
to time be repaired and prefefved in man- 
ner aforefaid, then from and after default of 
fuch reparation and prefer vatidn, the lands 
and hereditaments to be purchafed as afore*^ 
' faid ihall veil in, and remain and come to 
my own right heirs, and the eftate and in- 
tereft of thefaijdchu rchwardens and overfecrs 
for the time being in the fame premiffes, fhall 
from thenceforth ccafe and l:>c utterly void. 
And whereas my brother late of 

merchant, deceafed,did(amongother things) 
by his will give to me the fum of /• to be 
by me given away, diftributed, divided and 
difpofed of amongft fuch of my children or 
other relations, in fuch fort and manner, 
and in fuch ihares and at fuch times, as L 
fhbuld think fit ; now my will is, and I do 
hereby dired that the faid fum of L 

fliall be diftributed, divided and difpofed of 
by my executor hef^ein after-nauied, within 
fix months after my deceafe, toandamongf!: 
fuch of my children, and in fuch propor- 
tions and manner, as herein after-fnentioned 
and expreffqd, (that is to fay) To my faid 
daughter the fum of -U 

(part thereof) to my faid daughter 
the like fum of • /. (other part thereof) 
to my faid daughter the like 

fum of /. (other part thereof) and 

all the refidue of the fame /. to my 

daughter . Item^ I give, devife 

and bequeath all and every my manors, &c. , 

in 
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in the feounty of or elfcwhero 

>ivithin the realm of England^ as well free^ 
hold, as copyhold and leafehold for lives, 
iirith their and every of their appuftenances, 
uato and to the ufe and behoof of my foa 
bis heirs and affigns for ever, 
fiibj^ft ncverthelefs as to my faid eftate in 
the faid county of to the aforeiaid 

annuities or yearly rentt^harges by me here- 
in before given thereout,or charged thereon, 
in truft, and for the benefit of my daugh, 
ters, for thpir refpeclive livq^ as aforefaid, 
orfuchof themasfliallbefubfifting. [^Mqkes 
rejiduary legatee^ &cg Ii^ wit* 



WHEREAS \A. B. of, ^c. havo 
made my laft will and teftament in 
writing, bearing date the in tho 

year of our Lord 1755,' ^^^ ^^"^^ thereby 
ordained, confiituted and appointed A. J3, 
of, i^c. and Q. D. of ^c. executors of 
my faid will } and I do by this my wri^ 
ting (which I declare to be a codicil to my 
faid will, and direft to be taken as a part 
thereof; will and direft that the faid Ai B. 
feall not be an executor of my faid will, 
but that in his room and ftead 
of fliall be one of the executors of 

my faid will jointly and together with thi? 
faid C. D. and I do hereby accordingly make, 

ordain. 
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ordain, cohftitute and appoint them thfc fald' 
C D.and joint executors of my 

faid will, as fully and cfFeftually to all in- 
tents and purpofes, and in all refpecls, as 
if they only and no other perfon or pcrfons 
had been by me originally in my faid will 
conftituted and appointed executors^ thereof. • 
I hereby re vote and make void the legacy 
of /.in and by my faid will given to 

my late fervant (ihe being fince- 

deceafed); and I dohereby ratify and confirm 
my faid will and all the gifts^ devifes, be- 
queaths, matters and things therein con-- 
tained, and not hereby altered and revoked. 
In witnefs whereof 1 the faid A. B. the tet 
tator, have hereunto fet my hand and feal 
this day of yanuary in the 

year of the feigiiof king George thefcconrf, 
and the year of our lord 1755. 



THIS 
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THIS is the laft will and teftament of 
me A. B. wife of C D. of, l5fc. Efq; 
Whereas Jn and by a certain indenture of 
three parts bearing date on or about the 

' day of and made or mentioned to be 

made between the faid C. D. of the firft part, 
me the faid J. B. by my then name of 
oiF the fecond pajrt, and E. R of, Sff^:. mer» 
chant, and G. H. of, "iffc. of the third part, 

, and made previous to, and in order to my 
marriage w|th the faid C. D. my now huf- 
band, diver's leafehold meifuages, hfc. bank 
ftock zndf Eq/i' India bonds of me the faid 
ji. B. are thereby affigned and transferred 
^nto'the faid E. K and G.. H. their executors, 
admihiftrators and affigns,in manner therein ^ 
€xpreffed, in truft neyerthekfs, for the fole 
^nd feparate ufe and benefit of me the faid 
A. B. and with full and abfolute power for 
me froni'timc to time, notwithftanding my 
coverture, land whether Ifliould.be fole or 
married, by any writing or writings under 
my hand and feal, attefted hj two pr more 
<;redible witncflfes, or by my laft will and 
teftament in writing, or any writing or wri- 
tings purporting to be my laft will and tefta- 
ment^ to be by mibfigned, fealgd, and pub- 
li&ed and declared in the prefence of the like 
number of witneffes, to difpofe of the faid 
leafehold meftuages, &c. bank ftock and 
Eq/i'India bonds, or any part thereof, to fuch 
perfon or perfons, and in fuch proportions 
%nd manner as 1 ihould think fit, as in and 

by . 
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by the faid indenture, rcUtion being there- 
unto had, will more fully appear. Now in 
teftimony of the fincere love and affecHon 
-which I have and juftly bear towards the 
faid C D. my moft dear and indulgent huf- 
band, and by virtue of the power and pow- 
ers, authority and authorities, to mereferved 
and given in and by the faid in part recited 
indenture, and of all other power and pow- 
ers, authority and authorities, anywife ena- 
bling me thereunto, I the faid A^ B: do by 
this my laft will and teftament, or writing 
'purporting to be my laft wiU and teftament, 
' to be duly figned, fealed, publiflied and de- 
clared in the prefence of the perfons whofe 
names are here-under written, as witneffcs 
thereto, give, devife, bequeath, direft, limit 
and appoint all and every the faid leafehold 
meiTuages or tenements, bank ftock, Eq^- 
India bonds, and all other m^ mefluages, &c. 
fiocks, bonds, goods, chattels, monies and 
cftate whatfoever and wherefoever, and of 
what nature or kind foever, whereunto I am 
in titled at law or in equity, or whereof I kavc 
^ny power to difpofe, and all my eftate and 
intereft therein, unto my faid hufband, the 
faid C. p. (who I think is moft defcrving 
thereof) his heirs, executors, adminiftra- 
tors and affigns refpeftively, to and for his 
and their own ufe and benefit abfolutely ; 
and I do hereby direft my faid truftees in 
the faid recited indenture mentioned,tp con- 
vey, aiBgn and transfer over the fame and 
every part thereof to him and them accord* 
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ingly ; yet ncvcrthelcfs my mind and will is, 
and I do hereby defire and requcft my faid 
hiilband to give (out of what I have herein 
before bequeathed to him) unto his daughter 
by his former wife (in cafe 
he fliall think fit, and in his judgment flie 
fliall prove jdeferving of the fame) the fum of 
/. of lawful money of Great Britairiy to 
be paid to her atfuch time or times, and in 
fuch manner or proportions, and under fuch 
reftridions in all refpefts, as he fliall direft, 
and think may be moft for her benefit. And 
Ido hereby conftitute and appoint my faid 
hufband C. D. fole executor of this my laft 
will and teftament ; and I earneftly defire of 
him that I may be buried where he hiitifelf 
intends to be buried, and that he would give 
proper dircitions in his will for that purpofe, 
in cafe he fliould fnrvive me ; and laftly \ 
do hereby rcviike, &fr. In witnefs, l^e* 

Signed? ^c. 
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THIS is the laft will and teftatncntof 
me^. B of, £5f r. Firft, I defire to 
he decently and privately buried in thechurch 
«)r church-yard belonging to the parifti ia 
which I fliall happen to die, wkliout any fil- 
ueral pomp, and with as little expence ad 
.may be ; and I give and bcqiiieath unto the 
poor which receive alms of that parilh ill 
which I. ihall happen to die^ the &m cf 
/. to be diftribyted in fuch priopoF- 
tions and manner as my ^i:ecutrix herein 
after named Ihall. think fit ; alfo I give and 
bequeath unto fuch of my children oi nay 
late fifter ' as fhali be living at the 

time of my dece^fe, the fumr of /. crfT 

lajwful money of Gz-^i?/ Britain^ to be 6quaHy 
€fivided between them (harie and ihare alike^ 
find to be paid to them at their refpecliyc 
ages of twenty-one years, or days of mar- 
riage, which ffiall firft happen, and in cafe . 
any of them fhall happen to die before the 
age of twenty -one years, or marriage, then 
I give and bequeath the fliare or fhares of 
her or them fo dying to the furvivors of 
them, to be equally divided between them, 
payable asaforefaid ; but if only Ofie of my 
faid fifter's children fliall live to attain the 
age of twenty-oneyears, or be marri^, then 
to fuch furvivor. Alfo I give to my fer- 
Tant the fum of /. of like law- 

ful moneyi and all my wearing apparel, in 
cafe fhe fliall be living with me at the time 
«6f my deceafe, but not otherwife. Item^ I 

give 
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give and bequeath all my third part, fliare 
and intereft of and in the family pidures' 
which were my late mother's, unto my fitters 
and , for their lives, 

and the life of the furvivbr of them, and 
after the death of the furvivor of them I give 
and bequeath my faid part and fliare of the 
faid piftures unto the eldeft fon of my late 
fifter which fliall be then living, and 

I defire that he would never fell or difpofe of 
any df them, but that they may always re- 
main and continue in the family; alfo all the 
reft and refidue of my goods, chattels and 
eflate whatfoever and wherefoever, or of 
what nature, kind or quality Toever Rafter 
payment of my juft debts, l^acies and fu- 
neral cxpences) 1 give and bequeath the 
fame and every part thereof unto my faid 
fifter whom I do hereby make, ^c. 

foie executrix of this my laft will and tefta- 
ment ; atid I do hereby revoke, Ssfr. la 
witnefs, ^c. 
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TH I S is the laft will and teftainetit of 
TC\tA,S. of widow. Fixft, I ^ 

will and direct that all my juft debts and fu- j 

neral expences he fully paid and fatisfied ;: j 

and fubjeft thereto and to the payment of \ 

the three feveral pecuniary legacies of /. i 

each, herein after bequeathed, 1 give, dc- ' ] 

vife and bequeath all my goods, chattels, 1 

plate, jewels, monies, fecurities for iponey, ^ 

South'Sea annuity ftock, debts, and other 
perfonal eftate of what nature or kind fo-» 
ever and wherefoever, unto -4. i?, and C. D. 
of and io their executors and 

admin iftrators, upon the trufts and for the 
purpofes herein after noehtioned (that is to j 

fay) In truft that they the faid A. B. and 
C. D. and the furvivor of them, axid the ex- 
ecutors or adminift rators of fuch'furvivor, do 
and Ihall, by and out of the intereft, divi-^ ; 

dends. and produce pf wy f^id eftate and ef- 
fects, pay an^ apply the fum of 50/. a-year 
to and for thet maintenance and education 
of my daughter • in fuch manner 

as they Ihall think ft, until fhe attains the 
age of twenty-on€ years, or Ihall be mar- 
ried ; and upon her attaining that age, or ^ 
day of marriage, which fliall firft happen-, 
to pay, aflign and fet over the faid trull, 
eftate and effefts, and all intereft and divi* 
dends due thereon, and produce thereof,and 
all fecurities whereon the fame Ihall then bo 
placed out or inverted, to her my faid daugh- ' 
ter, for her own fol? ufe and benefit abfo- 

lutely 
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lutely for ever : but in cafe my faid daugh- 
ter fhall happen to die before Ihe attains the 
age of twenty-one years, and unmarried, 
then I give 2po/. part of the faid truft eftate, 
to ten poor widows of clergymen of the 
church of England] who are of good life and 
converfation, and proper objects of charity, 
to be equally divided amongft them, Ihire 
and fliare alike, at the difcretion of ny faid 
truftees, or the furvivor of them ; and all the . 
reft and refidue of my faid eftate and effects • 
I will apd direct fliall go to and be enjoyed 
by my neareft relations of next of kin, in the 
fame manner and proportion as the fame 
would pafs andbe diftributable by theftatute 
for diftribution of inteftates eftates. Alfo I 
give and bequeath to E. T. wife of of 

the fum of /. and to the faid 

jT. D. and R. B. the like fum of /. a-piece: 
and I do hereby conftitute and appoint the 
faid A. B. and C D. executors of this my 
laft will and teftament, hereby revoking, fc?^ 
In witncfs whereof, &f<r. 
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IN the name of God, Amen. I A. 5. of, 
Isfc. do make my laft will and teftament 
in writing, as follows: Firft, I will and di- 
reft that all my juft debts be fully paid and 
fatisfied; and in cafe my perfonal eftate Ihall 
not be fufficient for that purpofe, I do hereby 
fubjeft my real eftate to the payment thereof. 
And whereas I have by feveral grants and 
conveyances fettled and affured to and upon 
my fon for the term of his natural 

life, all thofe my manors or lordfhips of 
and in the county of 

with the rights, members and ap- 
purtenances thereunto refpedively belong- 
ing, and alfo the advowfons, donations or 
right of prefentation of, in, and to the feveral 
re«ctories or parifli churches of 
and within the faid refpeftive ma- 

nors ; and alfo all thofe fee-farm rents if- 
fuing and payable out of the manors of 
and in the faid county ; now 

I do hereby ratify and confirm the faid feve- 
ral grants and conveyances, and the premif- 
fes thereby granted and conveyed, unto my 
liiid fon for his life, and from and after 
the determination of that eftate, I give and 
devife all and Angular the faid manors, ^r. 
unto and their heirs, during the 

life of my faid fon, upon truft, to preferve 
the contingent remainders thereof herein 
after limited; and from and after his deceafe 
I give and devife the fame manors, ^u 

untQ 
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Wito tKe fakl truftees and their heirs, until 
my grandlbn tie eldcft fon of my* 

£aid fon Ihall attain his age of twenty- 

one years or die, which fliall firft happen* 
In truft, ncverthelefs, for my faid grandfoa • 
and his afligns, for the term of his natural 
life ; and from and after the determination 

"of that eftate, unto the faid truftees and 
their heirs during, the life^ of my faid 
grandfon, upon truft, to prefcrve the con-i - 
tingent remainders thereof herein after limit- 

.ed;^ and £rom and after his deceafb, unto* 
bis firft and every other fon and fons feyc- 
rally and fucceffiveiy in tail-male, according 
to priority of birth^ and for default of iffue- 
mak of my faid grandfon I give and 

devife the fame unto all and every other the 
fon and fons of my faid fon law- 

fully begotten, or to be begotten, feverally 
and fucceffiveiy in tail-male, according to 
priority of birth, and for default of fuch 
ifluc unto all and every the daughter ^nd 
daughters of my faid fon lawfully be- 

gotten, or to be begotten, and the heirs of 
the body and bodies of fuch daughter and 
daughters refpedively, as tenants in com- 
mon and not as jointenanCs, and for default 
of fuch iffue to my own right heirs . for ever. 
I give and devife unto my faid truftees, and 
the furvivors and furvivor of them, and thq 
executors, adminiftrators and aiSgns of fuch 
furvivor, my leafe from, the crown of certain 
lands, i5?c. in in the county of 

fi^r all fuch eftate, term of years Jthereiii, as I 

. am. 
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am, fliall or may be intitled unto tinder xh6 
crown, upon ti^uft, to permit and fuffer my 
fon his executors, adminiftrators' 

and aifigns, to receive and take the rents, 
iffuesand profits thereof, until rpy faidgrand- 
Ibn fhall attain theage of Iwenty-one yearsor 
die, which fhall firft happen ; afnd in cafe my 
faidgrandfon fhall attain that age, then and 
from thenceforth my will is, that the faid 
truftees, and the furvivors and furvivor of 
them, and the executors, adminiftrators and 
affigns of fuch furvivor, fhall be poffefTed 
thereof in truft for my faid grandfon for fo 
many years of the term and ternis therein as 
he fliall live, and from and after his deceafe, 
in truft, as to the refidue thereof, for fuch 
perfon as fhall be the heir-male of his body, 
but in cafe there fliall be no fuch heir, then 
in truft for the fame purpofes as the refiduary 
part of my perfonal eftate is herein after 
appointed : provided that every perfon who 
by virtue hereof fliall be pofleffed of the laft 
mentioned premifles or any part thereof, or 
be intidcd to the benefit of the faid truft 
thereof, fliall have power when fo poflefl*ed, 
in conjunction with the faid truftees, or the 
furvivors or furvivor of them, or the execu- 
tors, adniiniftrators orafligns of fuch furvi- 
vor, to demife the fame or any part thereof 
•for any number of years then to come there- 
in, without taking any fine, or any thing in 
lieu of a fine, foas the beft rent that can be 
had for the fame be referved thereupon; and 
whereas there is one or more ftiort term or 

terms 
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tierhis of years which may intervene before 
thie commencement of my faid leafe from the 
crown, my will is, that the faftie term or 
terms of years be jpurchafed by my faid truf- 
tees, or the furviVor or fur vi vers of them j or 
by the executors, adminiftrators or affigns of 
fiich furvivor, by and out oif my perfonal 
eftate, and that the fanie term or terms 
when purchAfed, fliall' be enjoyed by the 
fame perfoh and perfons refpedively, and 
for the fime purpofes and with the fame 
poweris, as the faid leafe from the crown 
are given, limited or appointed : provide4 
always, and 1 dV) hereby will and declare, that 
my faid manors, l^c, herein before given 
to or in truft for my faid ,fon, for his life * 
as aforefaid, (hall be chargfed and chargeable 
in his hands, and in the hands of any other 
perfoh or perfons j with ati annuity or yearly 
fum of /. which 1 do hereby give and 

bequfeath unto my wife for her life free and 
cleir of all taxes and deduftions whatfoever, 
to be iffuing out of the faid manors, Sfr. 
and payable half yearly at and the 

firft payment to be made on futh oi the faid* 
feaft days which fliall happen next after my 
deceafe ; and in default of payment of the 
faid anhulty or any part thereof, I do hereby 
impower rriy faid wife and her affigns to di- 
firain for the fame upon any part of the faid 
preiniiffes ; but in cafe my faid wife fliall not 
within twelve months next after my death; 
execute and deliver to my faid truflees, fome 
Dr one of thetn, a good and fufficient releafe 
P of 
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of ail her right' and titlfe of 4oV?et of, into 
or out of my eftate, then and from thencfe- 
forth the faid annuity fhall ceafe, determine 
and be utterly void. And whereas 1 am 
poffeffed of certain hereditaments at 
m.the county of 3m| /held by one or 

more leafe or leajfes iJBr y^ars^^ I do hereby 
give and devife the fanp^ unto ^^/o 

many years thereof Is he fliall live, anx^om 
and after his deceafc u§to lAich pei^fons a» 
fliall be the heir-^^iaie of his body,' fpr the 
remainder of fuch term or terms of years 
as fliull. be theii to come therein ; :^nd if 
there fliall be no fuc^j hp^ I give .tjje fame 
unto my faid truftees and the.fur«rivors and 
furvivor of them, ^ndt the cxec^ors and 
affigns of fuch furvivor, in truft for the 
fame purpofes as the refidue of my perfonal 
eftate is herein a|ter appointed ; ^nd J do 
hereby will and direct that all the f^eljdue of' 
my perfonal eftate; after paym«it ^iol^ my 
debts, legacies and funeral expences, fliall 
by my faid truftees or the furyivors or*fur- 
vivor of them, the executors or affigns of 
liich furvivor, be liid out and invefted in 
lands of inheritance^^and fettled in like man- 
lier, as near as^puy be, to the fame ufcs as 
the faid majors, b*^. are herein before limit* 
ed ; but fubj eft never thelefs to the ^aid an- 
nuity of to ijiy wife, and fucli otncr 
annuities, paymestsiaiid charges, as. flifi^L fie "* . 
• appointed or charged thereupon) > by thisjpQy 
will, or any codicil or codicils tp be aTOgd^ ^ 
hereunto J and my will alfo further is, thatt it^< ,. 
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fhall and may. be lawful to and for all and 
every tenant and tenants for life, of all 
and every or any of the f^id manors, lands, 
tenements and hereditaments, when in 
poffeffion, by deed or deeds to grant or 
demife from time to. time, fuch p^rt or 
parts of the fame, whereof they fliall be fo 
refpeftively poffeffed, as have been ufually 
granted or leafed for one, two or three life 
or lives, or for any number of years deter- 
niinable upon one, two or ' three life or 
lives, fo as fuch leafe or leafes in poffef- 
fion or reverfion exceed not three lives at 
the moft, and fo as the ancient and accuf- 
tomed or ufual rent or rents, and other fer- 
' vices, or more, be reftrved thereupon ; and 
alfo to leafe, all, every, or any part, of the 
laid manors, l5?c. to any perfon or perfons for 
,any term or term of years not exceeding , 

twenty-one years, in pdffeffion a«d not-in 
reverfion or by way of future intereft, fo 
as upon every fuch leale or leafes there be 
referved during the continuance thereof to ' 
the perfon or perfons to whom the next and , 
immediate reverfion or remainder of the 
premiffes fliall for the time being belong, 
the beft and mofl: improved yearly rent or 
rents that can be had for the fame, without ^ 

any fine, or any thing in lieu of a fine, 
andfoas none of the faid leafes be made 
without impeachment of wafte, and fo as 
in every fiich leafe there be contained a, 
claufe of re-entry for non-payment of 
rent j and my will alfo further is; that it 
. P 2 fliall 
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Aall arid may bie lawful to and for any fucH 
tenant or tenants for life refpeclively, bieing 
in poffeflron, by any deed or deeds duly 
executed in tlie pre&nce of two or more cre- 
dible Mfneffes, to limit ?nd apipoint either 
before or aft^r ^arria^e, any part or parts 
of the faid mailors, fsfr. whereof he or they 
Ihall be refpeclively poffeffed, unto or to the 
life of any ^ife or ^\Vt% which he or they 
fliglll fnarfy>, for her or their life or lives 
refpeclively, for or in part of her or their 
jointure or jointijire^; fo as fuch part or 
parts fa to be limited and appointed, refp'ec- 
tively exceed not loo/. a-year, fcwr or in 
refpedk of i coo/, portion, or the value- 
therebf, to be received by fuch tenant or 
tenants for life refpedlively, (to \^it) looo/. 
for loo/. a-year, arid rib mbVe may be fettled 
in jointure, arid fo in prpfoVtion for ^ny 
greater ftr lefler portiori or fortune, arid fo 
as no fuch jointure be iriade difpiiinilhable of 
-Svafte. Alfo I give and bequeath unto riiy 
graridaughter upon the day of her 

rriarriage,'the fufti of /, fo as Ihe marries 
' with the corifent of her parents or guardians, 
and of my faici truftees or the furvivors or 
furvivor of therify, if any of them fliall be 
then Hving ; irid to my grandaughters 
and , r^fpeftively, upon their refpec- 
tive fnarriages, the fum of /. a-piece, 

fo as they refpe^ively marry with the like 
Confeht'; but my will is, and -I do hereby 
declare, that if any of my faid grandaughters- 
ftili marry without fuch confent as afore- 

faidy 



and Revocations. . - 213 

faid, then the refpeftive legacy or legacies 
of fuch of ihem fo marrying without fuch 
confent fhall not he paid, but be difpofed 
of by my faid truftees, or the fuf vivors or 
furvivor of them, for the f^me purpofes a3 
the rcfidue of niy perfonal pflate is hj^r^in 
before appointed ; and { do appoint all my 
legacies to be paid out of my perfonal 
eftate in cafe it fcall be fufficient for that 
purpofe, 3nd in default thereof thpn out ojF 
my real eftate j and laftlyj 1 do hereby coa- 
ftitute and appoint 

executors of this my will ; and J dp revoke 
all other >vills by me heretofore made. In 
witnels, £2?^. 



A general form of a codicil to a mil wb^e only 
/QW^fev> additional legacies are given. 

WHEREAS I A. B. of, &c. have 
made and duly executed my laft. 
will andteftament in writing, bearing date, 
&c. now I do hereby declare this prefent 
writing to be as a codicil, to my faid will, 
and dire^S: the fame to be annexed thereto, 
and taken as part thereof; and I do hereby 
give and bequeath, &c. In witnefs whereof 
I the faid A. B. have to this codicil fet my 
Jiand and feal the day of 

Another 
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Another general form of a codicil to a Will 
where feveral legacies are re'coked* 

WHEREAS I A. B. of, fcfphave by 
my laft \vill and teftament in writing 
duly executed, bearing date, £sf^. given and 
bequeathed to, &fr. now I the faid -^. B. be- 
ing minded to alter my faid will in refpeft to 
the faid legacies, do therefore make this \ 

prefent writing, which I will and dired to i 

be annexed as a codicil to my faid will, and 
taken as part thereof ; and I do hereby re- 
voke the faid legacies by my faid will given 
to and I do give- to each of them the 

faid and the fuip 

of /. only, and I give unto, &c. and I 

dg ratify and confirm my fiiid will in every 
thing except where the fame is hereby re- 
voked and altered as aforefaid. In witne&. , 
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THIS is theiaij wili and teftament of 
ine of o I defire that 

my bod^ ihay be "interred in the parilh 
church of in the county of 

in a private manner, at the difcretion' of . 
my executors herein after named. I give 
and bequeath unto fuch perfon or perfons, 
whofe ^ame or names Ihall at the time of 
my deceafe be found contained in any lift 
or lifts, note or iiojjes. Or other writing, 
written or figned by me, the feveral and 
refpectivc fupi»ftna^fums of money which 
fliall in f^ch lift 'qr lift,s, note or notes, 
or other writing!( written 'or^figned as afore^ 
faid) be fet down, ,mentioned and expreffed 

• , ta*be hy me giveia to l^hem refpedively j 
alfb^ give and begu^eath unto F. A. of 
j*a',*> iriSthe county of Efq; 

anS H* B. of, ^cf and to their heirs and 
Sjjtens^ for ajid during the naturals life of 
l^xiattghter M. now the wife of 
jsti *in the county of an 

annuity or yearly rent-charge of /. 

of lawful money of Great Britain^ to^ h^ 
yearly and every year iffuing and payable 
out'^ all my manors, mefluages, lands^ 
tenements^ and hereditaments, in the faicl*^' 

V. county of upon truft neverthekls that 

they myfaidtruftees or the furvivor,of thenii 
or the proper reprefentative or rcprefci^a-* 
tives .of fuch Xurvivor, (hall and do pay, ^^^ 
ply and djf^lc of the faid annuity or yearly 
jreiit-charge of /• unto my ftid daughter. 
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or unto fuch perfon or perfons, and for fuch 
ufes and pi^rpofes, as flie my faid daughter 
Ihall from time to tiq^e (notwithftanding her 
coverture) by any note or notes in writing 
under her hs^nd dire<ft or appoint, to the ?n, 
tent that the fame may not be at the difpofal 
of, or fubjeft or liabje to the controul, debts, 
forfeitures, engagements or other afts of her 
prefent or any after-taken hufband, but pnly 
at her own fole and feparate difpofal, and for 
her own fole and feparate ufe and benefit. 
And it is my will s^nd defire, that the afore-r 
faid annuity or yearly rent-charge of /. 
fliall be paid to my faid daughter by two 
equal half yearly payments, (that is to fay) 
on thefeaftofSt. Michael th^ Archangel, and 
on thefeaft day of the Annunciation of the 
> blejfed Virgin Mary in every year, for and dur- 
ing the natural life of my faid daughter ; 
the fir ft of the faid half-yearly payments 
to bc;gin and to be made on fuch of Oie faid 
fealis as fhall firfl: happen next after my ■ 
deceafe ; and my will further is, that it 
Ihall and may be lawful to and for my faid 
truftees aud the furvivor of them, or the 
proper reprefdntative or reprefentatives of 
fuch furvivor, from time to time, in ckfe/ 
of non-payment of the faid annuity or any 
part thereof, to raife the fame by diftrefsupon 
all or any part of the premifles herein before 
charged therewith, together with the necef- 
fary cofl:s and charges^ttending fuchdiftrefij; 
(the daughter's receipt alone to be a good 
difcharge, £sfr,) and as a further provifion for • 

my 
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my fai4 daughter, for hey feparate ufe (oyer 
anfl above the annuity pr rent-pharge hcre- 
i^ before given for her benefit, for and du- • 
ring th^ terpfi of her natural life as afore- 
faid) I cjp hereby give a^4 b^que^th upto ipy 
faid truftpes their e3^ecutor§ and adminiftrai.' 
tors /. capital flock now in the united 

Ea/l-Inc^ia pompany, upop the tn^fts herein 
after mentipned and e^preffed, piF and con- 
cerning thp fame (that is to fay) upon truf|: 
thsit they my faid truftees, their executors 
qr ^dminiftrators ihall and dp pay, apply 
, and difppfe of the yearly dividends, intereft 
and produce of the faid /. capital ftock, 
as the fame fliall frpm tinie Jo tiqie (during 
the natural life of my faid dwghter) arife 
or he received, unto the proper hands of 
her my faid daughter, or otherwife to per- 
mit apd fufFer her my faid daughter to re- 
ceive the fame, to and for her fole ufe and ^ 
benefit, to the intent that the.fame may not 
be at the difpofal pf, orfubjed or liable 
to the controyl, debts, aci:s or engagements 
pf her prefent or any after-taken hufband, 
but only at her owji fole and feparate difpo- 
fal ; apd upon further truft, th^t they my 
faid truftees, their executors or adminiftra* 
tprs, ihall and do from and immediately . 
after the deceafe of my faid daughter, trans- 
fer and dilppfe of the faid /. capital 
ftock, unto and for fuch ufes, intents and 
purpofes, and in fuch rnanner and form as 
ihe my faid daughter (notwithftanding her 
coverture) or whether flie fliall be fole or 

' married, 
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married, by her laft will and teftament in 
writing, or any writing purporting to be 
lier laft will and teftament, and to be by 
her figned, fealed and publiflied in the pre- 
fence of three or more credible witnejQTes, • 
fliall direft, limit, give or appoint the fame ; 
and in default of fuch direftion, limitation, 
gift or appointment, then I will and direft 
that the £aid /. capital ftock or fuch part 
thereof, touching which my faid daughter 
fliall have made no difpofition as aforefaid, 
fhall be afligned and transferred by my faid 
truftees or thefurvivorof them,his executory 
or adminiftrators^ unto of, tsfc. his 

executors and adminiftrators, to and for his 
and their own ufe and benefit; and my will 
is, that the receipt of my faid daughter alone 
under her hand, for the dividends, interefl: 
and produce of the faid Eq/i- India fkock, fhall 
from time to time, notwithftanding her co- 
verture, be good and fufficicnt difcharges to 
theperfon or perfons paying the fame annul- 
ties and dividends, intereft or produce, for fo 
much thereof for which fuch receipt Ihall be 
given; and my will is, that in cafe the faid 
EaJi'India ftock, or any part thereof, Ihall 
be redeemed or paid off, that then my faid 
truftees, their executors or adminiftrators, x 
fliall and do lay out the monies to be re- 
ceived for and in lieu of the faid ftock fo 
redeemed or paid off, in fuch ftocks, funds, 
or other publick or private fecurities as my 
f^id daughter fliall agree to \ and that the 

monies 
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monies fo received and laid out fliall be fuB* 
Je6l to the fame ti-ufts, and for the fame or 
the like intents and purpofes as are herein 
before declared of and concerning the fame. 
And whereas my brother , late of 

deceafed, did (among other 
things) by hi^ laft will and teftament in 
writing, give to me the fum of /. to be 
Iby me given away, diftributed, divided and 
difpofed of to and amongft fuch perfons, and 
in fych fort, manner, and (hares, and at 
fuch times as I ihall think fit ; now my 
wilt is, and I do hereby direft that the faid 
fum of /. fhall be diftributed, divided 

5ind difpofed of by my executors herein 
after-named, within fix months after my 
deceafe, to and amongft the feveral perfon^, 
and in fuch proportions an4 manner as are 
Jierein after mentioned and expreffed, of and 
copcerning^the fame, (that is to fay) to 
of in the county of the 

fum of /. (part thereof ) to of 

in the county of the Uke 

fum of /. (other, part thereof) and to 

of in the faid county 

of the like fum of /. (other 

part thereof) and all the refidue of the 
fame /. to be retained by my executor 

herein after named, and to be converted and 
difpofed of to his own ufe. 7/^;;/, I give, 
devife and bequeath all and every my ma- 
nors, meffuages, lands, tenements and he- 
reditaments whatfoever, in the feveral coun- 
ties of and every or 
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^ny of thcin^ or elfewhere within the realm 
of England, as well freehold, as copyhold 
(I haying duly furrendered the copyhpld to 
the iife of my will) and Jeafehold for lives, 
with their and eveiy of their appurtenances, 
unto and to the ufe and behoof of of 

in the cpunty of his heirs and 

afligns iFor ever, (fubje^l: neyerthelefs, as to 
my faid eftate in the laid county of 
to the aforefaid apnuity or yearly rent-charge 
by meherein heforegiven thereout or chaj-ged 
thereon, in truft and for the benefit of my 
laid daughter,, for her life as aforefaid. As 
to, for arid concerning all the f eft and refidu^e 
of my perfonal eftate whatibever and where- 
foever, and 6f what pature, kind or quality 
foever the fame may be, and not herein bp- 
. V fore given and difpofed of (after payihci^t of 
my debts, legicies and funeral expences) I 
giv^ and bequeath the fame and every part 
thereof, unto the faid his'executors, 

adminiftrators and affigns, to and for his and 
their pwn ufe apd beriefit abfolutely ; and I 
do hereby conftitute and appoint the faid 
fole executor of tljis my laft will 
?nd teftament, hereby revoking all pthpr 
wills by me m^tde/ jij witflcfs^ &c. 



THIS 
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THIS is the laft will and tcftatneiit 
of me of the parifli of 

in the coynty of Pirft, I will that 

ail ftfch debts as I fliall jiiftly own at the 
time of my deceafe, togetheiF with my fii- 
neral charges and expellees, be in the firft 
place ^aid by my executors herein after 
named ; and as to my eft ate both real and 
perfo!nal, I difpofe thereof as follows, thit is 
to fay, I give an4 devife tinto of 

in the county of efquirej 

allthofe my freehold meffuages, lands, te- 
nements and hereditaments, fituate, lying 
or being in or near and 

or either of them, in the counties of 
arid or either of them, and now 

OT late m the feveral tenures pr occupations 
ofj ^c. or one of them, their or one of their 
alfigns, leffecs or undertenants, and all thofe 
my copyhold meffuages, lands, tenements 
and hereditaments, fituate, lying or being in 
or near and , every or 

any of them, in the faid counties of 

and or either of 

them, and which now aire or late were in fe- 
veral tenures, poffefflons or occupations of 
the faid and or any of 

them, their or any of their afGgns, leffees or 
undertenants (which faid copyhold riieffua- 
ges, &c. I have du^y furrendered to the ufe 
of my will) To have and to hold, all and 
every the faid meffuages, lands, tenements, 

hereditaments 
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hereditaments and premiffes, with their and 
every of their appurtenances, unto and to 
the ufe of the faid and the heirs of 

hi^ body, lawfully to be begotten ; and for 
want of fuch heirs,. to .my own right heirs 
fpr ever. Alfo I give and devife unto 
all that my meffuage or tenement with the 
appurtenances thereunto belonging, hereto- 
fore in the tenure or occupation of 
To have and to hold the faid laft mentioned 
ilielTuag^ or tenements and premiffes, with 
the appurtenances,.(fuDJe<^and charged and 
chargeable with the aiinujty, yearly rent 6r 
fum of /. herein after jnentionedj unto 
him the faid and his affigns, for 

and during the terniof his natural life; 
and from and immediately after his deceafe, 
I give and devife the fame meffuage, ^c. 
and premiffes, with the appurtenances (fub- 
je6l to, and charged and chargeable with the 
fame annuity, yearly ^entor fum of /•) 
unto and for the ufe of the faid 
and the heirs of his body lawfully to be 
begotten ; and for default of fuch heirs, 
then to, my own right heirs for ever- And 
I do hereby give and deyife unto 
wife of of in the county 

of V and her affigns, for and du- 

ring the term of her n^ktural life, an annuity, 
or clear yearly rent, or fum of /. of 

lawful money oi' Great Britain^ free of all 
taxes and other deduftionsj to be iffuing 
and payable out of the faid laft-mentioned 
meffuage and tenement, S^fr. and premiffes, 

and 
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and to be paid and payable by equal half- 
yearly payments, at the two moft ufual 
feaft days of payment in the year, (that is 
to fay) the feaft of annunciation of .the 
bleffed Virgin Mary^ and St. Midoael the 
archangel ; the firft payment thereof to be 
made on fuch of the faid fpaft days as fhall 
happen next after my decpafe ; and I do 
hereby charge and fubjeft the faid meffua- 
ges or tenements, ' b"^, with and to pay- 
ment of the. faid annuity, yearly rent or 
fum of /. accordingly ; and my will is, 
that in cafe the fame annuity, yearly rent 
or fum of /. or any part thereof, fiiall ^ 
be behind or unpaid by the fpace of 
next over or after either of the aforefaid . 
feaft days, whereon the fame is herein be- 
fpre directed and appointed to be paid as 
' aJForefaid, that then and fo often it fliall and 
may be lawful for the faid and her 

affigns, to enter -into, and upon all and 
every, or any part of the faid premlfles 
charged with the faid annuity as aforefaid, 
and diftrain for the fame, or for fo much 
thereof as fhallbe fo in arrear, and all cofts 
and charges occafioned by non-payment 
thereof. Alfolgive, devife ancj bequeath 
unto of in the faid county 

of all thofe my two tneffuages or 

tenements, with the appurtenances, in 
(now in the fcveral tenures, ^r.J which I 
hold by virtue of a leife from of 

(fince deceafed) and all my eftate, 
right, title, term of years, and intcreft 

of 
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of and in the fame preitlitffc^ refpegUvelJr, 
To have and to hold thefaid laft-tnentioned 
meffuages and tehemehtSj hereditaments and 
premifies, with theit and every oF their ap- 
purtenances. Unto the ftid hiS exe- 
cutors, admiriiftrators and affigiiS) tb ahd 
for his and their dwn ufe itad bfencfit ibfo- 
lutely. [And then the teftatdr |)rocefedS tb 
give feveral pecuniary legacies ^ and tb IJi- 
point a refiduary legatee and fexfecutblrs, arid 
fo concludes.] lii Dvitncfs, £5fr. 



A codicil to a Will. 

A CODICIL fo be added fo> and to be 
taken as part of the laft will and tef- 
tament of me M.B. oif JV. and W. in the 
county of L. Whereas by indenture oif 
leafe and releafe, bearing date refpeftively 
the firft fix days of 'June in the year of our 
Lord 1 72 1, and made pr mentioned to be 
made between M. M. B. oiN. and W^ by 
the name of M. B. W. of the one part, and 
M. K. of A. in the' county of Cornwall^ 
Efquire, and T. R. of the Middle Temple^ 
Efquire, of the other part, I the faid M. B. 
of K and W. for th^ fetding the manors, 
lands, teniements and hereditaments there, 
in mentioned, and in coniideration of lox, 
of lawful money, did bargain, fell, aliefi^ 
relcafe and confirm unto the faicj Af. if. and 

T.R 
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jT. R. the iDanors, advowfons, meffujiges, 
|aads, t;enerae,nts »nd hereditaments there- 
in cwt^ined, find ancipngft others, all that 
the manor or reputed m^inor qf L. with the 
xights, ipaembers and appurtenances there- 
or^ in the county oi B- and the riieffuages, 
l^nds, tenements and hereditaments of me 
the faid J\f . B. of N. and W- in L. jiforefaid, 
' . ^nd F. or either of them,- in the faid county 
: of B. to hold to the faid M. K. and T. R^ 
their heirs and affigns for ever, to and for 
the ufes, intents and purpofes, and fubjeft to 
the powers, limitations and provifoes therein 
lifter expreiffed and contained of andconcern- 
ing the fame, in which faid indenture of r0- 
leafe is xx)ntained a provifo, that it fliould 
^nd might be lawful to and for me the faid 
Af. 4. of N. and W. from time to time, at 
any time ot timqs, during my life, until I 
fbauld attain the age of eighty years, by any 
.deed or writing, laft will or teftament exe- 
,cutedby me it} the profence pf two or more 
credible witneffes., to revoke or alter all or 
any of the ufes or trufts thereby limited 
or appointed, or to limit any other or new 
eftate, ufes, trufts or difpofitions, of or 
toyching the pren;iiffes or any part thereof: 
arid whereas by indenture, bearing date the 
fourteenth day of Odober in the year of our 
Lord 1737, and made or mentioned to be 
made between me the faidM. B. of JV. and 
W. of the one part, and T. B. of S. in the 
county of J?. ECjuirc, J. L. of the.parifh of 
* St. y. within the liberty of the city of W. 

q^ ' in 
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in the county of M. Efq; and ^. R. of the 
parifh of St. in the faid county o£ 

M. Efq; of the otheir part, reciting, the faid 
herein before-recited indenture, and alfo re- 
citing two feveral other indentures made 
fubfequent thereto, whereby the Ufes of arid 
concerning the faid premil&s, in and by the 
faid firft-n^ientioned indenture limited and 
declared, were altered and revoked of and 

\ concerning the faid premiffcs, but fubjeft to 
a like provifo for altering and revoking the 
fame, and appointing new ufes as in the faid 
firft recited indenture contained } I the faid 
JVf . B. of N. and W. in purfuance of the faid 
power to me referved, and being then under 
the age of eighty ye^rs, did revoke the ufes 
in and by the faid feveral recited indentures 
declared of and concerning the faid premliTes^; 
and did limits appoint and declare the fame 
premiffes to and for the lifes and trufts, 
and under the provifoes therein after ex^ 
prefled concernmg the fame ; in which in- 
denture is alfo contained a provifo, that it 
Ihould and might be lawful to and for me 

. the faid M. B. o('N. and W. from time to 

, time, and at all times thereafter, during 
my life, by any deed or deeds to be by 
me executed in thp prefence of two or more 
credible witneffes, or by my laft will in 
writing, or codicil thereto, to be by me 
iigned in the prefence of three or more cre- 
dible witneffes , to' revoke or alter all or iany 

. of the ufes, eftates and trufts therein bcn 
fore limited or declared of or in all or any 

of 
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of the premiffes, ani to limit any new or 
other eftates, ufes, trufls or difpofitions 
of or touching the fame fo revoked or any 
part thereof : and whereas I h^ve made and 
publifhed a wijl in writing, bearing date 
the fame 14th day of O^cA^r 1737 ; now I 
the faid M. B. of JV. and W., in purfuance 
and by virtue of tne faid power to me re- 
ferved in and by the faid laft-recited inden- 
ture of the 14th of OSlober in the year 1737, 
and all and every other power and powers 
and authorities to me given or referved in 
this behalf, do by this my codicil revoke, 
annul and make void all and every the ufes, 
trufts, eftatefi, limitations and appoint- 
ments in and by the faid feveral recited in- ( 
dentures, or any of them limited, created or 
declared of and concerning all that the faid 
manor or reputed manor of L. with the 
rights, members and appurtenances thereof, 
in the faid county pf B. and all the faid 
meffuages, lands, tenements and heredita- 
ments of the faid M. B. of iV. and W. in L. 
and F, aforefaid or. either of them, in the 
faid county of B. in, and by the faid firft- 
recitedindenture of relcafe, granted, releafed 
or conveyed, with their and every of their 
appurtenances ; and I the faid M. B. of N. 
and W. in purfuance of and by virtue of all 
and every the power, fefr. aforefaid do (hred, 
limit, appoint and declare, that the faid firft- 
recited indenture of rejeafe, and the grant 
and conveyance thereby made as to all that 
the faid mauor or Reputed manor of L. with 
0^2 the 
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the ngbts, members, and apputtetsances 
•thereof ill the fiud county of B. and aU 
the iaid meffuages, lands;, tenements and 
hereditaments of'the faid M.J?. of iV. and 
jr.iaL. and t. aforef^id, or either of them, 
in the faid county of A in and by the faid 
£rfi;*recited indenture of releafe granted, 
rdeafed or conveyed, with their and every 
of their appuitenances, be and enure, and 
I do hereby give and devife the fame in 
manner following, that is to fay. To the 
•life of the Honourable /?. B. Efq; com« 
.monly called Lord if. B. brother of his 
<5race the Duke of St. A. for the (term of 
his natural life, without impeachment of 
or any manner of wafte j and from and 
after the determination erf that eflate by 
forfeiture, or otherwife :in his lifetime^ 
then to the ufe of the faid 71 B. I. L. and 
E* R. and their heirs, during the natural 
life of the laid if. B. in truft to preferve 
the contingent remainders herein after li^ 
mited, from being defeated and deflroyed, 
and for that purpofe to make entries ' or 
bring actions, as the cafe.^all require ; but 
neverthdeis to permit and fuffer the faid 
H. B. during his natural life to receive and 
take the rents and profits of the fame pre- 
mifles to his own uf*; and from and after - 
the deceaie of the faid H. B. to the ufe of 
Af. the wife of the faid H. B. for the term 
of her natural life, without impeachment of 
or for any manner of wafte ; and from and 
after the determination of that eftate by 

for. 
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forfeiture or ©thcrwife, during her life, to 
^he ufe of the fajicj T. JS^ /• Z. and E^ R, 
and their heirs, during the natural life o£ 
the^ faid Af, in truft to preferve tKi^ contin- 

feat remainders herein after limited, from 
cing defeated and deftroyed, and for that 
purpofe to make entries or bring anions, 
^ the c^e IhaH recjuire ; but neverthelefe 
to pgjrmit and fuffer the laid M. during hejf 
life, to receive and take the rents, ifliies 
and profits , of th?^ fame premifles to her own ^ 
ufe : and from and after the deceafe of the 
laid M. tQ the ufe of the firft fon of the 
body of the faid M. by the faid fl; 5. be. 
gotten or tQ be begotten, and' the heir&p 
niale o^ the body of uich firtt fbu lawfully 
ifluing; and for defiatul^ of fuch iOu^, to 
the ufe of the fecotid, third, foiirth^ fifth, 
fixth, feventh, eighth, ninth, tenth, and all 
and every other fon and fbns of the body 
of the faid M. by the ifaid H. B. begotten or 
to be begotten, feverally and fucceffivdy, 
©ne after another, as they fhall be in feni- 
ority or age and priority of birth, and thp 
heirs^male of their refpeftivc bodies law* 
fuUy ifluing.; the eider of fuch fons aaid the 
heirs-male of his body,, being always pre- 
ferred and to take betOTe the younger of 
fuch fons and the heir^m^e of hi$ and 
their body and bodies \ and for default of 
fuch iffue male, t«i the ufe of aDaqd every 
the daughter or daughters of the body of 
the faid M. by the wid H, 5* begotten or 
to be begotfen^ as tenants in common, and 

BQt 
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not as jointenants, and the heirs of their 
feveral and refpeftive bodies lawfully iffu- 
ing ; and failing iffue of any of the laid 
daughters, to the ufe of all and every other 
fuch daughter or daughters as tenants in 
common, and not as jointenants, and the 
heirs of their refpeftive body or bodies of 
fuch other daughter or daughters lawfully 
ifTuing ; and for default of fuch iffue, to the 
ufe of fuch perfon or perfons, and for fuch 
cftate or eftates, and in fuch proportions,, 
and in fucK manner as flie the faid M. 
whether covert or fole^ Ihall by any deed jdf 
writing, by her fealed and delivered in thie 
prefence of three or more credible witneffes, 
or by her kfl will in writing, or any writ- 
ing purporting to be her laft will, and by 
her figned ind publiflied in the prefence of 
a like number of witneffes, limit and ap- 
point ; and in default of fuch appointment, 
then to the ufe of the right heirs of the 
faid M. B. for ever: provided always, and . 
my will and meaning is, tliat it (hall and 
may be lawful to and for the faid H. B. and 
• after his deceafe to and for the faid M. his 
wife, in cafe flie fliall furvive him, by in» 
denture to make any leafe or leafes of the 
premiffes, for any term, or number of 
years, not exceeding twenty-one years from 
the making thereof, io as upon every fuch 
leafe or leafes there be reierved and made 
payable, during the continuance of the faid 
relpedive terms thereby granted, thegreat eft 
improved yearly rent that can or may be 

rea» 
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reafonably had for the fam^, to be incident 
to and# go along with the remainder or re- 
y-^rfion expecfcant^6n fiich leafes refpeclively, 
and fo as fuch leafes be not by any exprefs 
words therein contained, freed from im- 
peachment of wafte ; and fo alfo as there 
be contained in every fuch leafe or leafes ' 
a power of re-entry, in cafe the rent or . ' 

rents thereupon to be refpeclively referved, / ' 
* or any part thereof, flxall be behind or un- 
paid by the fpace of twenty-one days next 
after any the times of payment therein to 
be refpeclively limited ; and fo as the refpec- 
tive leffee or leffees therein named, do ex- 
ecute a counterpart of fuch Jeafe or leafes 
refpeAively : and I do hereby ratify and con- 
firm all and every the ufes, trufts, eftates, 
limitations and appointments in and by th<- > 
faid recited indenture of the 14th of O^^Z^^r 
J 737, liinjted appointed or declared of or 
concerning all and every or any of the ma- 
i^ors, meffuages, lands, tenements and he- 
reditaments tnerein qomprifed, except and 
other than the ftid m^nor of L. with its 
appurtenances, and the lands, tenements 
and hereditaments aforefaid, in L. and F. 
aforefaid, or either of them, in the county , 1 

of jS. and l"do alfo hereby declare, that my \ 

faid will in writing, bearing date the 14th 
day oip&eber 1737, and this codicil which 
I will Ihall be added tp and deemed part 
thereof, do contain my laft will and tefta- 
ment. In witnefs whereof I have to this 

codicil, 
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codicil, and to a duplicate thttffcof, both of 
the fame tenor and efFed, each contained in 
two Ikins of parchment, fet my hand and' 
feal this day of, &c. . 

Signed, fealed and publilhed 
by the Yaid M. B. of M 
and W. as and for* a codicil 
to be added' to, and be* 
part of, her laft v^ill and 
teftament, in the prefence 
of us who have fubfcribed 
our names in hef prefeilce. 



V 



A nuncupmfi'be^Will. 



CJ^^ B. his will by word of itiouth, made 

and declared by him about the 
"day of in the prefence of u's who* 

have hereunto fubfcribed our names as wit- 
ileffes hereto. My will is that, ^c. 
{the very word/) ' 

' JG. 

R.S. 
F.G. 



Apte- 
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A pre'dfnbk to tt will^ the t^ator being ahut 
^ to go to feet. 

IK the name of God, Amtn. I €. D. of, 
'&cf. marrner, being-ih gbod health, and 
of found mindv and befrig forthwith to de^ 
part this kingdom on a voyage to, &c. in 
the kirtgdoin of, (^d. and \rell kiio^ing the 
danger of the feas, and the uncertiainty of 
l^e, do riiake this niy lift will and teftament 
as foUo'ttrs, that is to fay, (ami then he prch 
ceeds to pve fevered legacies^ &c.) 



!^ere foltoto tfje formiet of fettetal fie^ 

And for the. better. education of my chil- 
dren A. jB. and C. now irifatits of very ten- 
der years, that is to fay; tlie faid ^. of the 
age of or thereabouts, the faid B\ ^t. 

I do giv^ ahddifpofe of the tuition and cu& 
tody of them, and ev^ty of them, unto Af, 
liiy wife, until fiich timeas they and either 
ol them refpeftively continue utimarried, 
and under the age of twenty-one years, and 
xny wife remain my widow ; but if my wife 
die or inarry, during the fingle life and lioti- 
age of any of my faid children, then I give 
the cuftody and tuition of flich of my chil, 
drenfo being unmarried, and under the ago 
of tWenty-oneyears,at themarria^eor death 

of 
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of my Avife, which Ihall firft happen unto 
Alfo I do allow for my fon A.*s main- 
tenance at fchool for fo many years as he 
fhuU remain there, /. per ann. for my 

fon jB/s maintenance until he be put to a 
grammar fchool /• per ann: and when he 
is plac^ed af a grammar fchool .. /. /fr. a^n^^ 
and when^jny wife or other truftees fhaO 
think fit to remove my fon A. firoTO fchool^ , 
I defire he may be placed, ^c, 

1 give aad bequeath the houfe I now 
live in, and the appiurtenanqes . thereto be* 
longing, which I hold by leafe from W* S, , 
Efq; fituate, ^c. to my fon C- B. to hold 
to him during his natural life ; and after 
his deceafe, I give the fame to my daughter 
£. B. during the remainder of my eftate and 
intereft therein, 

I give and bequeath unto my kihfman 
C. !)• and my loving friend J?- jF. and G. of 
, all that my leafehold eftate which 
1 lately purchafed of jT. 5. Gentleman, fitu- 
ate for a term of years yet to cpme^ 

determinable together wjth the in- 

denture of leafe, whereby I hold the fame, 
to have and to hold to them the faid C. A 
IL F. and G. H. their executors, adnffinif». 
trators ^nd affi'gns, from smd immediately . 
after my deceafe, for and during the refidue 
and remainder df the term then to come* 
and unexpired, granted to me by the faid 
ii^deiiture of leafe, upon this fpecial truft 
and confidence in them repofed, and to the 
intent and purpof<?, that thev the faid C. A 
-- • . ■ ..." ■ ' t^^-' 



1 



and Revocations. 2^$ 

&c. and the furvivors and furvivor of them, 
and the executors and adminiftrators of fuch 
furvivor, do and fliallpermit and fufferher 
my faid v^ife E. B. To have, hold and enjoy 
all fuch my faid leafehold eftate to them 
given as afcSrefaid, and to receive and take 
to her own ufe and liehoof, the rents^ ifiues 
and profits thereof, from and immediately 
after my deceafe, for and during fo much of 
the faid term as fhall run out and expir^dt in 
the lifetime of her my faid wife ; and after 
her deceafe, upon this further truft and con- 
iGdence, and to the intent and purpofe, that 
they faid CD. £s?^..and the furvivors and 
furvivdr of them, and the executors and 
adminiftratorsof fuch furvivor, do and fliall, 
out of the rents, iffues and profits arifing out 
oi my faid leafehold eftate, well and truly 
pay, orcaufe to be paid, unto my faid daugh- 
ter D, -B- her executors, adminiftrators and 
affigns, for and during fo much of the faid 
terms tp me therein granted as aforefaid, as 
fliall run out and expire in the lifetime of 
her my faid daughter, the yearly fum or an- 
nuity of /• to. be paid, ^c. by even and 
equal portions ; the firft payment thereof to 
be rhade at, &c. which fliall firft and next 
happen after the deceafe of my faid wife ; , 
and upon this further truft. and confidence, 
and to the intent and purpofe, that they the^ 
faid C. D. &c. and the furvivor, ^c. and 
the executors, &c. do and fiiall permit and 
fufter my faid fon T. B. to have, hold. and 
enjoy all fuch my leafehold eftate, charged 

with 
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with' the ifaid annuity of /. per mn. to my 
faid daughter, and to receive and take the 
^ overplus of the rents, iffue and profits there^ 
of to his own proper ufe and b^oof, fron^ 
^nd immediately after my faid wife's de- 
eeafe, for and during all the reft, refiduc 
jtnd remainder of the term to m^ themn 
granted, whicti fhall b^ xh^n to ciJMne and 
wies^pir^, 

I do hereby give, dcvffe and beqrieath all 
thofe my copyhold mefliiagesi^ jaiids, tene? 
xrients and hereditaments in and 

every of them, with the rents, ifliics and 
profits thereof, (the fame being rfready furl 
Tendered to the ufe of my \v^ill) unto my ftia 
daughter A. B. Irom and immediately after 
my deceafe, for.and during her natural life ; 
aqd after her deceafe,. then I give and devJfe 
• the fame to my fon C. D. of, &c. and the 
heirs of his body lawfully to be begotten j 
jfcnd for default of fuch iflue,. then to the 
heirs on the body of my faid daughter jf^ 

B. lawfully begotten j and for defalk of 
fuch iffue, then to E; F. fon of ol^ 
I9V. and to his heirs^ for ever. 

I give and devife all thofe my fredhol4 
. lands, tenements aftd hereditaments where-P 
of I am feifed in fee-fimple, fituate, lying 
and bem(5 in with the rents, iffucs 

and promts of all and fingular the faid pre- 
miffes unto C. D. ind E. F.o£ Tq 

haye and to hold the faid lands, t&nements, 
hereditaiiYents and premiftes to them the faid 

C. jD. and J?, F. their executor?, admf niftra- 
tors and ^f&gns, frosi and immediately after 

my 
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say 'deceafc, for and during ^nfl »nto the 
full end andt^rm of ninety-nine years from 
theoc^ next enfuin^, and fully to be x:om- 
pletc an4 ended, without impeachment of 
waile : in tru^ inevcrthelefs, and to the in- 
tent and purpofe, that the faid C. D. and 
E. K, their cxecutprs, adminiiir^tors .and 
affighs, do and fhali out of the rents, iflues 
and profits thereof, or thcnpby ariimg, or 
by any aiJignQient of the iaid term, or by 
grant, mortgage qr fale of the faid premiffes, 
or any psircel thcareof, r^ife and leyy the 
dear fum of /. and the hmt being fo 
raifed as aforefaid, .to pay or fecure to 1^ 
paid unto my grandaughter G. B. when and 
9s foonas Oie.fliall attain to the ageoftwen* 
ty-one years, ©r be married (which flialtfirft 
happen) or if it ftiall happen that my faid 
grandaughter G. B. (hall depart this life be- 
tore Ihe Ihall have attained the age pf twen- 
ty-oije years, or bip married ; then upon this 
further truft, and to the intent and purpofe, 
that they the faid C. D. and E. F. their exe- 
cutors, adminiftrators and afHgns, do and 
ChaU out of the rents, iflues and profits, or 
by grant, mortgage or fale of the faid pre- 
miffes, or any part thereof, of by aflignment 
of the faid term, raife the fum of L 

clear as aforefaid, and the feme to pay, or 
fecure to be paid unto the child (be the fame - 
fon or daughter^ which fliall hereafter be 
lawfully ifluing on the body of my daugh- 
ter ; and which fhall live to attain the faid 
age of twenty-one years, or marry, which 

Ihall 
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fliall fitft happcxi, if a daughter ; if a fan, 
then on attaining thcfaidage of twenty-one 
years only, which faki fum of ' /. fo to be 
raifed and paid as aforefaid, I do hereby 
give and bequeath unto my faid grandaugh- 
ter E. £. and in cafe of her deceafe, to fuch 
next child fo hereafter to be iffuing on the 
body of my faid daughter who 

fliall attain the faid age of twenty-one years, 
or be married as aforefaid 5 and from and 
immediately after, and as foon as the faid 
C. D. and E. F. or their heirs, fliall have 
raifcd the faid fum of /. clear from allpay- 
ments and deductions, out of my faid free- 
hold lands, tenements and hereditaments, 
as herein before is appointed, or in cafe of 
the death of the faid E. B. or other child 
refpeftively, before the refpedivc tiities of 
payment aforefaid, then my will is, and I 
do hereby give and devifeall and Angular the 

. ^remiifes aforefaid, and the reverfion and 
reverfions', remainder knd remainders of all 

. and lingular thofe my freehold lands, tene- 
ments and hereditaments aforefaid, with the 
rents, iflTues and profits thereof, and of every 
part and parcel thereof, unto my faid daugh- 
ter /). Bn to have and to hold to her my faid 
daughter D. Bj, from henceforth, for and 
during the term of her natural life ; and 
from and immediately after the deceafe of 
the faid D. B, then 1 do hereby give and de- 
vil'e the laid premiffes, and the reverfion and 
Teverfions, remainder and remainders of 
all and Angular thofe my faid freehold lands 

and 
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and premiffes, with the rents, iffues and 
profits thereof, and of every part thereof, 
;to jny grandfon Tl B. fon of my faid daugh- 
ter Z). S4 and to the heirs, of his body law- 
fully to be begotten, and for want or de- 
fault of fuch iflue, then I do hereby give 
and devife all and Angular thofe my faid 
freehold lands, tenements and heredita- 
ments in aforefaid^ (being part of the 
freehold lands, tenements and hereditaments 

• above mentioned) with the rents, iffues and 
profits thereof, unto gnd his heirs 
for ever ; and alfo all and Angular thofe my 
lands, tenements and hereditaments in 

aforefaid, (being the refidue 
j^nd remainder of my freehold lands, tene- 

• ments andliereditaments above mentiotied) 
with the rents^ iffues and profits thereof 
(for default of fuch iffues as aforefaid) unto 

and his heirs for ever. I give 
^ to A. B. and C. D. fons of my brother T. B. 
the fum of /• a-piece, to be paid orfe- 

cured to them refpedively, by my faid bro- 
ther L. B. as foon as they fliall refpeftively 
attain the age of twenty-one years, and not 
otherwife ; and my will is, and I hereby 
order, thaX in cafe my brotfiier 'X. B. fliall 
from time to time, as the fame fliall become 
dtie, pay unto my faid nephews, A. J?., and 
C' D. or give to them refpeftively, fuch fe- 
curity within after my deceafe, 

as they or their father fhall approve for the 
payment to them of the faid /• a-piece 

refpeclively ; then and in fuch cafe^ and not 

otherwife 
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Gtherwife 1 hewby gi vjc, .^vifc and beqiie^th 
UDto my faid brother Z4. ^. all thjit melTuage 
or tenement, ^c* now in hand^ called by 
the name of, Sffc late in the tenure of, iSc. 
being part of my mjipor, £?c. and alfo the 
reverfipn andinhcritance of all thofe feveral 
tenements, and all lordfhips,. rents and he- 
riots to each of them belonging, npw in 
the feveral poffeffions of with the 

royalty of the lordfhip of my faid manor of 
with its nights, members and ap- 
purtenances, to hold to my faid brother L. 
B. and his heirs and affigns forever. « 

And whereas by the death of ^y jy^ttdc 
T. B. feveral plantations and houfes, farms ^ 
and negro fervants, bnds, tenements and 
hereditaments in the ifland oi ^amaica^ <fc- 
fcended to my father 3". -8, late of. 
deceafed ; and by virtue of a.difpofi.tion by ^ 
him made thereof, and a partition of the * 
faid premifles, one fifth part of the feid 
plantations is legally come to and vefted in 
me ; now I do hereby give, devife and be- 
queath all fuch my faid fifth part or ftiare 
of and in the faid plantations and premifles 
aforefaid (if the fame jQiall remain unfold 
. at the tvj\t of my dcceafe) togethex vith 
the increafe and profits arifing therefironri, 
^ ' unto my faid brother L. A his heirs, 
executors, adminiilrators and affigns for 
ever. 

I give and devife unto R.St.ztidE. B, of 

and their heirs, the reverfion 

in fee of all my freehold and copyhold lands 

and 
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ind tenements, expeclapt upon the death 
of fituate, &c. and alfo all other 

my freehold and copyhold lands and tene- 
ments in in poffeflion, or wherein 
I have any right of equity of redemption, 
to hold the fame unto the faid R. S. and E. 
B. and his heirs for ever, upon truft and 
confidence, neverthelefs, that immediately 
after my deceafe, they the faid R. S. and E. ' 
B. fhall vend, fell and difpofe of the faid re- 
verfion of my freehold and copyhold lands, 
tenehfients and hereditaments, expectant 
uppn the death of and alfo 
immediately after my deceafe, fell and dif- 
pofe of all other my freehold and copyhold 
lands and tenements in poiTeffion, reverfioii, \ 
or wherein the right of equity of redemp- 
tion is in me thf faid P. A. as aforefaid, to 
, the bsft benefit and advantage, and for the 
mojl profit they may or can, and out of the 
monies arifinff by the fale of the faid lands, 
tenements and hereditaments by me before 
devifed, they the faid R. S. and E. B, Ihall 
well and truly pay, or caufe to be paid unto 
my loving wife E. A. the fiim of /. of, 
&c. and the overplus of the faid money, , 
arifing by the fale of the faid lands, to be 
paid to my children {hare and fhare alike ; 
and alfo all other my meffuages, lands, te- 
nements and hereditaments whatfoever,fitu- 
^te, lying and being in C or-elfewherein 
the faid county of A to my executors-^here- 
in after named, until my fon fT. ihall attain 
his age of twenty-one ^ears ; and if he fhall 
happen to die before he atfain fuch age, then 
R and 
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and in fuch cafe until T. my fecond fon Ihall ^ 
attain his age of twenty-one years ; and if 
he fliall happen to die before his age, until 
R. my third fon fhall attain his age of twen- 
ty-ctne years ; and if he fliall happen to die 
before fuch age, until D. my fourth fon 
fliall attain fuch age of twenty-one years ; 
and if he fliall happen to die before fuch , 
age,, then I devife the fame to my pwn right 
heirs for ever, hem^ my will and meaning 
iFarther is, that if my faid fon W^ fliall have 
attained the faid age of twenty-on'e years at 
the time of my death, or if heliath not 
then attained the faid age, then fo foon af- 
ter as he fliall attain the feid age, I do give 
and devife the faid and all and 

every other the premiffes, with their and 
every of their appurtenances, to E. F. and 
G. H. and their heirs, for and during the 
life of my faid fon W. to the intent to fup- 
pdrt the contingent remainders in this my 
will after limited, fo that the fame may 
not be dcflroyed ; but in truft, neverthe- 
lefs, to permit and fuflfer him my faid fon 
W. to receive the rents and profits thereof 
to and for his own ufe, dtiring his natural 
life ; and for iind after his dcceafe, then I 
devife the faid niefluages, lands, 

tenements, hereditaments and premifles, 
to the firft fon of the body of my faid fon 
tVi lawfully ifluing (whether then born or 
unborn) and to the heirs-male of the body 
of fuch firft fon lawfully ifluing; and for 
default of fuch iffue, then likewife to the 
fecond, third and every other fon of my 

faid 
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faid fon W^ fucceflively, and in remainder 
the one after the other, as they fhall be in 
feniority of age and priority of birth ; and 
the feveral and refpeclive heirs^males of the 
body and bodies of every fuch fecond, third 
and other fon or fons (the eldeft. of fuch - 
(bns and heirs-male of his body being al- 
ways preferred and to take before any of ' 
the younger foHs and the heirs-male of his 
body). And in cafe of all fuch iffue-male 
failing, and that niy faid fon W. fhall have 
a daughter or daughters al his death (bofn 
or unborn) my will is, and I do hereby de- 
vife the faid manor, advowfon, meffuages, 
lands, tenements and hereditaments, to the 
faid £. F. land G. H. and their executors and 
affigns, for and di^ring the term of ninety- 
nine years thenee next enfuing, ^^ithont 
inrtpeachment of or for any manner of wafte, 
and with full and free liberty of and for do- \ 
ing and fufFering of any wafte ; in truft for 
the levying or raifingby, or by the way or 
means of making any one or more leafe or 
leafes; mortgage or mortgages, fale or fales, 
dr other difpofals of all, every or any of 
the premiffes, or any part or parts there- 
of, or of the rents, iffues or profits there- 
of, or of any part or parts thereof, qr 
by all or any fuch way, ways or means 
whatfpever, of the fum of 1000/. of lawful 
money of Great Britain^ for fuch daughter 
or daughters, to be equally divided between 
them (if more than one) payable to her or 
them refpeclively at her or their refpective 
age or ages of twenty-»one years, or marri- 
age or marriages, whether fhall fir ft happen, 
^ 2 ^ for 



244 J-^'^ of Devifes 

for h^r or their refpeftive portions ; and if 
any fuch daughter or daughters fhall hap- 
pen to die (being more tharf one) before 
fuch her or their refpeftive age or ages, mar- 
riage or marriages, then and in fuch cafe the 
furvivor or furvivors of them fhall have her 
fliare or fhares thereof fo dying; and if all 
of them fliall happen to die before fuch her 
or their refpecHve age or ages, marriage pr 
marriages, then and in fuch cafe fuch looo/. 
or any part thereof, fliall not be raifed (if 
not raifed before) but if raifed, fliall go and 
be paid and payable unto him, to whom 
the freehold of and in the premifles fliall ' 
then, as herein is after-mentioned, be iii 
truft for ; and in cafe my fecond fon W. fliall 
leave no fon or daughter at the time of his 
death (born or unborn) of his body, pr if 
he fliall have left a daughter or daughters,^ 
and the faid i ooo/. fliall in any ways as afore- 
faid be raifed paid and fatisfied, then and in 
fuch cafe my will and meaning is, the faid 
term of ninety-nine years fliall, as to all 
' other intents and purpofes, be void and of 
no effeft. And then I do give and devife 
the faid and all and every other 

•the premifles, with their and every of their 
appurtenances, to the faid E. F. and G, H. 
and their heirs, for and duringthe life of my, 
faid fon T. if he fliall have then attained the 
age of twenty-one yedrs, to the intent to 
fupport the contingent remainders in this 
my win after limited, fo that the fame be 
not deftroyed ; i)ut in truft, neverthfelefs, 
to perniit and fuffer him my faid fon T. 
- ' to 
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to receive the rents, iflues arid profits there- 
of to and for his own ufe, during his natural 
life ; ^d from and after his deceafe, then I 
devife the faid manor, &fr. to the firft fon of 
the body of my faid fon T. lawfully iffuing^ 
whether then born or unborn^ and to the 
heirs-male of the body of fuch firft fon law- 
fully iffuing ; and for default of fuch iflue, 
then like wife to the fecond, thjircj and every 
other fon of my faid fon T. fucceflively, and 
in remainder the one after the other, as 
they fhall be in femiority of age and prio- 
rity of birth, and the feveral and refpec- 
tive heirs-male of the body and bodies 
of every fuch fecond, third and every other 
fon and fons (the eldeft of fuch fon and fons, 
and the heirs-malc of his body, being al- 
ways preferred and to take before any of 
the younger foi^s and the heirs-male of his 
body). And in cafe of all fiich iflue-male 
failing, and that my faid Ion if- ftal! leave 
a daughter or daughters at his death (born 
or unborn) my will is, and I do hereby de- 
vife (he faid manor, "&€. to the faid E. F. 
. and Ch H. and their executors and affigns, 
for and during the term^of nieety-nine years 
thence next enfuing, without impeach ment 
of or for any manner of waft e, and with 
full and free liberty of and for doing and 
fuffering of any wifte ; in truft for the le- 
vying and railing, by or by the way or 
means of making any one or more leafe or 
leafes, mortgage or mortgages, faleorfales, 
or other difooi'al of all, every or any of the 
faid premilies, or any part ,or parts thereof, 

or 
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or of the fe^ts, iffues or profits thereof, or 
of any part or parts thereof, or by all or 
any fuch way, ways or means whatfocver, 
of the fum of 1000/. of lawful money of 
Great Britain^ for fuch daughter or daugh- 
ters, to be equally divided between them 
(if more tl)an one) payable to her or them 
refpeftively at her or their refpedive age or 
ages of twenty-one years, or marriage or 
marriages, whether fliall firft happen, for 
her or their refpeftive portion or portions ; 
and if any fuch daughter or daughters fliall 
happen to die (being more than one) before 
' fuch her or their refpeftiye time or times 
for being paid, then and, in fuch cafe thf; 
furvivor or furvivors of them fliall have all 
her or their (hare or fliarcs thereof fo dy- 
ing ; and if all of them fliall happen to die 
before fuch her or their refpeftivc age or 
ages, marriage or marriages, then and in 
fuch cafe fuch 1000/. or any part thereof, 
fliall not be raifed (if not raifed before) but 
if raifed, fliall go and be paid and payable 
to him to whom the freehold of and in the 
premifles fliall then, as herein is after men- 
tioned, be in truft for ; and in cafe my faid 
fon T. fliaU leave no fon or daughter at the 
time of his death (born or unborn of his 
body) or if he fliall have left a daughter or 
daughters, and the faid loooA fliall in any 
wife as aforefaid be raifed, paid or fatisfied, 
then and in fuch cafe my will and meaning 
is, that the faid term of ninety-nine years 
fliall, as to all other intents and purpofes, 
be void and of none cfFcd : provided alfo, 

and 
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and my will and meaning is, that it ihall 
and may be lawful to and for every fuch 
of my faid fons, to whom the truft^of the 
freehold of the faid premiffes fliall come 
(whilft in his actual poffeffion) by any writ- 
ing or writings indented, to be by him fub- 
fcribed and fealed in the prefence of t^Hro or 
more credible witneffes, to devife or leafc 
fll or any part of the faid manor, &c. to 
any perfon or perfons for any term or num^ 
ber of years not exceeding twenty-one years, 
to comnience in poffeflion, and not in re^f 
verfion, referving upon every fuch leafcj 
or leafes, during the continuance of them 
refpeclively, the beft improved yearly rent 
that can be got for the fame (after the imr 
provement made thereof) without any fiue^ 
or any thing to bat? the rent, and fo as fuch 
leafe or les^fes be not made difpunilhable of 
or for waftc. 

And my will and meaning further is, that 
(ivery or any fuch of my faidlbns as (hall be 
in the adual enjoyment of the faid manor 
of, &€p aforefaid, Ihall and may affure, 
limit and appoint, by any deed in \*^riting 
under his hand and feal, fuch part or parcel 
of the faid manor of, c0c, and other the 
premiffes, as he fliall think fit, unto or for 
a jointure for a wife for and during her 
natural life, Item^ I give apd bequeath, to 
fuch and every of my five young fons R. 
JV. T. C. and J. feverally, until they ref- 
peftively fliall attain their refpeclivc ages of 
»inc years, the fum of 60/. per annum of 

lawful 
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lawful money cif Great Britain^ and from 
thenceforth until they fhall have refpeclively 
attained theit refpedive ages of fixteen 
years, the fum of 100/. per annum of like^ 
lawful money ; and from thenceforth until 
they fliall Jiave refpeilively attained their 
i-efpeftive ages of eighteen years, the fum 
of i 50/. per. annum of like lawful money ; 
and from thenceforth imtil they fhall ref- 
peclively have attained their refpeftive ages 
of twenty-one years, the fum of 200L. per 
annum of like lawful money ; the fame to 
be paid to every of them refpeclively from 
time to, time by my executors herein af- 
ter-namijd, out of my real and perfonal 
cftate, by equal quarterly payments on 
the four moft ufual fcaft-days, commonly 
called Lady-day^ Midfummer^Jay, Michael- 
mas-day and C/jnJimas'day, in and for the 
rcfpective times being ; the firft payment 
thereof to commence and be made at and 
upon fuch of the faid feaft-days as fliall hap- 
j^en next after my deceafe. Dem^ I give and 
devife to F. my wife, W. B. T. C. and H. L\ 
and to their heirs, 'all that manor of R. or 
by whatfoever name the fatne is called, 
with its rights, members and appurtenan- 
ces ; and alfo all other my meflxiages, lands, 
tenements and hereditaments whatfoever, 
with the appurtenances, in the county of E. 
upon truft and confidence, and to the* in- 
tefit and purpofe, that they the furvivor or 
furvivors of them or the heirs of fuch 
furvivor; do and fliall with all convenient 
fpeed, after my fon W. fliall attain the age 

of 
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of twenty-one years, fell to fuch perfon or 
perfons as they my faid trufteeSj or the fur- 
vivor or fiirviVdrs of them, or the heirs of 
fuch furvivor, &all think fit ; atid all my 
faid manor* bf R. in the ftid county of £• 
. and alfo all. othet* my meffuages, lands^ te- 
nementsan^dhereditamfetit^\Vhatfoeverinthe 
faid courtty of E. or any of them, or any 
part or parts thereof, with their appurte- 
nances, and as fooio after as conveniently they 
cap lay out and difpofe of the money thereby 
arifing, ina.nd about the purchafihg of one 
or more annuity or annuities, rent or rents, 
or other yearly profits, ^for fny faid four 
youngeft foils W^ T. C. afed J. or fuch of 
them as fliall be then living, in equal pro- 
portion (if more than one) for their refpec- 
tive life or lives, and in the meanwhile to 
allow him or f hem the rents, iffues and other 
profits (if any/ as well of fuch manor, met- 
fiiages, lands, tenements and hereditaments, * 
as alfo of fuch money ; and whereas I 
have in the name of G. jP. and M. G. 
both of L. (which faid M; G. is not dead) 
and alfo in the name of R. H. of L. ob- 
tained a grant under the great feal of Eng- 
./^;2t/, after the death, fufrender or forfei- 
ture of ^i S, of the oflice of Purveyor of 
the petty cuftoihs and fubfidies in the port 
of L. with all the fee and profits to the 
' fame belonging, for and during the natural 
lives of my fons R. and JT. and the life 
of the longer liver of them, or to fuch like 
* effect, as by fuch grant, relation being 

thereunto 



thereunto had, may more fully appear : and 
whereas I have granted unto K. T* out of the 
faid office, when it fliall happeta to come to 
me, the yearly fum of loo l. per ann. to be 
paid to her the faid K. T. out of the profits 
of the faid office, when it fliall happen to 
fall according to my faid grant made thereof 
to her ; and alfo I give and devife all the 
trufts, benefits and other profits arifing of 
and from the fame, to my faid four younger 
fons W. T. C. and J. or to fuch of them aji 
fliall be living at my deceafe or commence- . 
ment of the faid grant, for all the term, 
eftate and intereft that I and my faid truC- 
tees have and ought to have therein, equally 
between them; and in cafe any one or more 
of my faid four youngeft fons fliall happen 
to die during the continuance of fuch terip 
or eftate in the faid office, that then the 
whole profits, arifing by or from fuch office 
fliall equally go to and be divided amongfl: 
the furvivors of my faid four youngeft fons ; 
and in cafe thriee of my faid four youngelt 
fons fliall die during the continuance of the 
faid term and intereft, then I will and de- 
vifc that the furvivor of them fliall thence- 
forth haveand enjoy the whole profitsthereof 
to his own ufe. And wherels I am ihterefted 
in a long term of years yet to come, of and 
ii> fever al annual payments, payable out of 
the revenue' of excife, amounting in the 
whole to 2iOoL per annuniy or thereabouts; 
and whereas by and by means of a certain 
indenture tripartite, bearing date onor about 
- , the 
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the day of laft paft before the date 

hereof, and made or mentioned to be made 
between J. T. of, t^c. in the, county of Af. 
of the firft part, myfelf and /. my wife of 
the fecond part, and £. B. of, l5fc. in the 
county of G. is fettled for (amongft other 
things) fuch of my younger fons jR, W. T. 
C. and y. as fliall attain his or their refpec- 
tive age or ages of twenty-one years, as by 
the faid indenture, relatjon being thereunto 
had, may appear; my will and meaning is, 
that the faid 300A per annum ftiall be paid 
in equal portions to fuch of my faid younger 
fons R.i/V. TX. and J^ as fliall have attaiiicd 
the age of twenty-one years, and fliall not 
epjoy the faid cftate o£ F. and elfewhere in 
the faid county of G. but if none of my faid ' 
younger fons fliall enjoy the faid eft ate of F. 
and eUcwhere in the faid county of G. and 
fhall not have attained that age, then fuch 
fon under that age fliall not have his fliare 
andproportions thereof until hehathattained 
that age; and that when fuch of my faid 
younger fons fliall have attained the faid age 
of twenty-one years, and fliall not enjoy the 
faid eftate, and all other my faid younger 
fons who fliall attain the faid age of twen- 
ty-one years, and fliall not enjoy the faid 
cftate, fliall, upon his attaining the faid age 
of twenty-one years, have his proportionable 
ftiare of the faid 300 /. per anAum ; and alfo 
that when any of my faid younger fons fliall 
die under the faid age, or fliall enjoy the 
faid eftate, then my wijji and meaning is, 

that 
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thsLt his part fo dying or enjoying the faid 
eftate^ fhall go to and be v equally divided 
amongft'the furvivorsof my faid younger' 
fons, who {h^\\ have attained^ the faid agcr 
of tw€iny-;one yeats,. and fliall not enjoy the 
faideftate, or if not_then at that age, then 
when ^ach of them refpeftively fliall attain 
the faid age; the faihe to be paid. to him 
or them in equal proportion/ And my will 
^ and meaning is, that after the death of the 
furvivor of my younger fons, I do give and 
bequeath the faid annual payment of 312/. 
for all the term and terms, time and times 
therein to come, to fuch perfon who fliall 
be then my heir at law* Item^ I give and 
bequeath to my dau;rbtcr M. 600 1, to be 
paid her by my executors herein after nam- 
ed, at her day of marriage; atod I do 
hereby wilJ, order and dire<^ my faid exe- 
cutors in the mean time to allpwand pay her 
yearly for her maintenance and education,, 
until .file fliall attain the age of ten years, 
40/. ofiawful ni/Oney o£ Great Eriimn^ T^nd 
from thenceforth until, ^c. the fame and 
fuch other yearly fums aforefaid (payable to 
her) to be paid at fuch four moft ufual feaft- 
days aforefaid in the year, called, £^<r. by equal 
portions, in and for the refpeclive times bcr 
. ing, U'hereof the firft payment to begin and 
be made upon the firflf of the faid quarter- 
days which fliall happen after my deceafe. 

iicm^ I give and devife to K JB. gentle- 
man, foi- his life, one annuity or yearly rent 
of 5c/* p{:r annum^ to be ifluing and payable 

as 
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as well out of my manor of A m the parilh 
of B. in the county of C\ as* alfo out of th4 
eftate which I lately purchafed of/?. P. and 
his mother, or one of them, fituate, lying and 
being in the parifh of^/2. 5. anji W. fdme or 
one of them, in. the county of C. or out of 
either of them, or any part or parts of them, 
or either of them, the fatne to be paid by 
two half-yearly payments ; the firft of the 
faid payments to begin at which of the feaft- 
days of St. Michael xht Archangel and the 
Annunciation of theblefled Virgin M^ry, fhall 
happen next after my deceafe ; and that when 
and as often as the fame, or any part thereof, 
fliall be behind and unpaid for the fpace of 
twenty days next after any of the faid feaft- 
days on which' the fame ought as aforefiid 
to be paid (being lawfully demanded) that 
then and fo often, and at any tipie or times ^ 

then after, it Ihall and may be l^ful to and . 
for the faid F. B. into or upon the faid manor, 
meffuages, lands, tenements, hereditaments 
and pr^miffes chargeable therewith, or any or 
either of them, or any part or parts thereof, 
to enter and diftrain, and fuch diftrefs and 
diftreffes to detain, keep and difpofe-of as 
he fliall think fit, until he fliall be fully fatif- 
fied and paid all fuch arrearages, with the ' . 
. cofts and charges in and about the making, 
keeping and difpofing thereof. ^ 

And further, in cafe the hufband of my 
faid daughters, or either of them, or any 
perfon or .perfons to whom any legacy or 
benefit out of, fr.om or by reafon of this my 

will. 
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\(rill, fliall commence any fuit or fuits in any 
court of law or eqmty, or other court whatfo- 
ever, or by any ways or means fuc or difturb, 
or caufe to be fued or difturbed, my executors 
or truftees herein named, or any other per- 
fonor perfonswhatfoever to whom any thing 
IS by me given in this my will, from the re- 
ceiving, quiet enjoying, and pofleiling of 
what is by me herein given as aforefaid, and 
in fuch manner as is therein mentioned; then 
my will and meaning is, that all and every 
the legacies -terein by - me given to the wife 
and child and children of fuch hufband, ei- 
ther or any of them, and alfo to any other 
perfon or perfons whatfoeyer, or any of their 
truftees, who Ihall fo fue and difturb my faid 
executors in the due execution of this my 
will, fliall ceafe, deterlnine and be utterly 
void; and that then and from thenceforth I 
do give and bequeath all and every the lega- 
cy and legacies which I had in this my will 
given to fuch perfon or perfons, or in truft 
for fuch perfon or perfons, unto my faid 
grandfon A. B, his executors or admini- 
ftrators. • 

Alfo I will and ordain, that the executor 
of this my laft will and teftament, or his 
executors or adminiftrators, for and towards 
the performance of my faid teftament, fliall 
with all convenient fpeed after my deceafe, 
bargain, fell and alien in fee-fimple all thofe 
lands, &c. for the doing, executing and per- 
fect Cniftiing whereof, 1 do by thefe prefents 
give, grant, will and transfer lo my faid 

executor. 



Signed, fealed, publiflied and de- 
clared by the above-named 
as and for- his laft will and tefta- 
ment, in the prefence of us who 
have hereunto fubfcrib^d our 
names as witnefles thereto^intlie 
prefence of the faid teftator, and 
in the prefence of each othen 

C. D. 
E. F. 
G. H. 
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executor, and to his executors and admini- 
ftl-ators, full power and authority to grant, 
alien, bargain, fell, convey and affure all, 
&c. to any perfon or perfons, and their heirs 
for ever in fee-fimple, by all and every fach 
lawful ways and means in the law, as to my 
faid executor, or to his executors or admini- 
ftrators, &c. br to his or their counfcl learn- 
ed in the law (hall feem fit or neceffary. 

And all the reft, refidue and remainder 
of my ffoods and effe As whatfoever'I give, ' 

devife and bequeath the fame unto 
and 1 hereby nbmir^ate and appoint 

executors of this my laft will and 
tcftament ; hereby revoking all former will 
and wills by me heretofore made. In wit- 
riefs whereof I have hereunto fet my hand 
and feal this day of 



T.H E 

T A B L E. 



w 



ahepance. 

H E R £ the freehold cannot be put 
in abeyance^ Fag€ 13, 14 

acquflltion. 

An acquifition of lands fubfequent to a will 
' mt devifeable thereby, and why, 
Sec ihe cafes 6f ^S^r^xnyerfm Cooky {fiage 
1 26.)^^^ Arthur ^m^Bockenham^ {f(ig^ 

2JX% Of jparttament 

General Rules for expounding them, 139 

What is a reafonable conftrudion of the 32 

if. %.ofwiUsy ib. 

Vide »tatute]flf. 

aumtntftfatin^iet. See <arecutor<c. 
s. . aiiena^ 



The T A B L E. 

aiienatiowr. 

The difference between an aUenation and a 
devifc fagt a 

C 

Clerovmen* See flglonmafn and QITeiei. 

Connnaent Btmauttiewf, «ec €rettt» 

tors I>ef)tft3B( and BettHitnOecjs* 

Copsf)olli0. 

WHY copyholds are not witMn the 
Statute 3a H. 8. ofvaUt, 6 

CuftonDer. 

AH cuftoms are founded on ufage, and may 
not be extended beyoiid it, 153 

D 

I. ^TTHO may devifc land, and to 
VV y^hbm it may be devifed, Sff. 

10 
s. What words pais a fee in a will, 1 9 

3. What words pais an eftate-tail, or for 
Ufe, 3* 

4. Of executory Devifes, contingent Re- 
mainders and crofe remainders, ^ ^ 50 

5. Of terms for years, and uncertun inte- 
refts, ' 7« 

£. Of devifes by implication, 75 

7. What circumftances are neceflary for 

perfe£^iQg wills by the fiatutes 32 H. 8. 

and 2Q C. 2. &4 

8, Of 



TKe T A B L E. 

8. Of rcirocationis. Page ^9 

9. Of void dcvifcs, * 11 a 
Why feudal tttiures were not originaBy dc- 

vifeable, 4 

Why copyholds arc not within the fiatutc of 

32 H. 8. ^w/7//, * ^ 6 

How ufes came to be devifeable by will, 7 
What devife is good within the ftatute of 

charitable ufeS) 10 

Where a devife is good on a tihaft to repair 

Highways, iff €4 13 

A wife maybe a devifee.(not a grantee) of 

herhufband, and why, 13 

The law relating to a devi(e to an infant in 

ventre fa mere J i3» 14 

The intent of the devifor (if apparent) will 

fupply the want of proper words in a de- 
vife, ^ • ^ i9j 3* 
But a devife cannot direA an inheritance to 

defcend contra the rules of la^, , « 3 * 
The words ejiate at, or iV^fuch a place may 

carry a ^c, 39 

Cmutotrg Dtaittsty Contfnaent Bf s 
mainHertf and CroOas Bematntret& 

What is an executory devife, and how cre- 
ated, 50 

How they came to be allowed and eftabliihed 
in the courts of law, 51 

When the judges firft allowed of executory 
remainders of terms of years, 51 

An executory devife need not vcft as a' r6» 

mender mnft, eo infante thzt the partscu^ 

lar eftate determines, tffa 61 

S i» In 



I 



Tkc/ TAB L^Zf 



a 



^ fo what cafe a wUl fliall war opefate by traf 

^ of executory dcvife, P^^^ 6z 

^ In executory 4evifes there can be no limita^ 

tion over, ^3 

I An executory dcyife muft arife within, a rear 

,'. fonable time, and what 13 a jcafonablc 
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